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In the United States Court of Appeals 

for the District of Columbia 

— 

March Term, 1935 j 

| 

Nos. 6376 to 6383, Both Inclusive, Consolidated 

-- 

No. 6376 

Margaret M. Putnam et al., appellants 

v . | 

Harold L. Ickes, Secretary of the Interior et al., 

appellees | 

No. 6377 

i 

Louis G. Lassig et al., appellant^ 

■ 

v . 

Harold L. Ickes, Secretary of the Interior et al., 

7 i 7 

appellees | 

No. 6378 

Charlotte Huegel Dunn et al., appellants, 

V 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 

No. 6379 

John C. Abbott et al., appellant^ 

v. \ 

i 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 
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No. 6380 

Olive Utt Hill et al., appellants 

v . 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 

No. 6381 

Paul Everett Thompson et al., appellants 

v . 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 

No. 6382 

Archibald Hull et al., appellants 

v. 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 


No. 6383 

Elmer L. Fordham, et al., appellants 

v. 

Harold L. Ickes, Secretary of the Interior et al., 

appellees 

BRIEF OF APPELLEE, HAROLD L. ICKES, SECRETARY OF 

THE INTERIOR 

These eight cases are before this court on appeals 
from orders of the Supreme Court of the District 
of Columbia entered in each of the cases (Pec., pp. 
16,19, 28, 36, 39, 45, 58, 63, 68). These orders (1) 
quashed the purported service of process on the 


i 


3 


] 

i 


nonresident defendants; (2) denied the motions of 

i 

petitioners to strike and to dismiss the suggestions 
filed bv the United States Attorney at the direc- 
tion of the Attorney General, that the causes should 
be dismissed; and (3) dismissed the petition or 
amended petition in each of the eight c^ses, upon 
the motions of the defendant, Harold L. tckes, Sec¬ 
retary of the Interior (Rec., p. 11). | 

This court, on January 21, 1935, granted the 
amended motion of appellants’ counsel to consoli¬ 
date these appeals and hear them as one qppeal and 
one cause, and to reduce printing (Rec., p. 71). 
Consequently, in these eight appeals only one tran¬ 
script of record has been printed; and jthe appel¬ 
lants’ brief and the brief of appellee, Harold L. 
Ickes, Secretary of the Interior, are concerned with 
all eight appeals. 


STATEMENT OF THE CASES 

In these eight cases the appellants, 4j71 private 

i 

citizens, petitioned the Supreme Court of the Dis¬ 
trict of Columbia to declare as void and of no legal 

. 

effect the patents issued over fifty years jago by the 
United States, under which title and possession to 
hundreds of thousands of acres (about 400,000 
acres) of valuable California land are held. (Rec., 
pp. 3, 23, 30, 38, 41, 47, 60, 65.) The 'appellants 
sought to proceed under the Declaratory! Judgment 
Act (act of June 14, 1934, ch. 512, 48 $3tat. 955). 
(In four of the cases the petitions were amended 
solely for the purpose of adding partie^ plaintiff; 


I 
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and in this brief no distinction is made between the 
petition and amended petition in any of these four 
cases since there is no difference between the alle¬ 
gations in them.) 

The petitions show on their face that the appel¬ 
lants are private citizens and that the United 
States, acting* through the Attorney General, is not 
the party seeking to have the patents of the United 
States declared void. 

The petitions allege that the lands involved were 
patented over fifty years ago by the United States 
to the confirmees of old Mexican land grants, pur¬ 
suant to the act of March 3,1851 (9 Stat. 631) and, 
in all but one case, that the lands are, and have been 
since 1848, occupied by the appellees, other than the 
Secretary of the Interior. (In the one case, No. 
6378 (Bee., p. 31) appellants allege the taking of 
rents and profits for more than 15 years.) And, 
appellants do not allege an interest in these pat¬ 
ented lands that antedates the patents they seek to 
have declared void. Thev merely allege that thev 
attempted to file homestead applications on these 
patented lands and that the Secretary of the Inte¬ 
rior rejected their applications because the lands 
were already patented to the confirmees of Mexican 
land grants. 

The appellants alleged that these patents issued 
by the United States over fifty years ago are void 
because of fraud, of which fraud appellants allege 
the United States and its officials had notice fifty 
years ago. Appellants also allege that the patents 



o 


i 
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were not authorized by the act of March 3, 1851 
(9 Stat. 631) and that the act is unconstitutional. 

Appellee, Harold L. Ickes, Secretary of thj? Inte¬ 
rior, moved to dismiss the petitions in tli0 eight 
cases on the grounds that, as shown on the face of 
the petitions, (1) appellants are not proper parties 
plaintiff because they have no interest in the lands 
involved, the subject matter of the declarations 
sought, and because the appellants, private citizens, 
cannot, and only the United States acting through 
the Attorney General can, sue to have patents of 
the United States declared void, in effect canceled 
and set aside; and (2) the Secretary of th£ Inte¬ 
rior has no jurisdiction over the lands involved 
since patents therefor have been issued jjy the 
United States, and there is, therefore, no j-ase of 
actual controversy between the appellants wljio have 

i 

no interest in the lands and the Secretary! of the 
Interior who has no jurisdiction over thcj lands 
(Rec., p. 11). | 

The court below granted these motions ajnd, the 
appellants electing to stand on their petitions, dis¬ 
missed the petitions. These appeals weije then 
taken. 

SUMMARY OF ARGUMENT 

i 

I. The appellants, as shown on the face <:|f their 

i 

petitions, do not have an interest in the lajnds in¬ 
volved, the subject matter of the declarations 
sought. The appellants, private citizens, Icannot, 
and only the United States can, sue to have pat¬ 
ents of the United States decreed or declared void. 

I 

I 
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II. Appellee, Harold L. Ickes, Secretary of the 
Interior, as shown on the face of appellants’ peti¬ 
tions, has no jurisdiction over the lands involved, 
the subject matter of the declarations sought; and 
there is not, therefore, a case of actual controversy 
between appellants and the appellee, Harold L. 
Ickes, Secretary of the Interior. 

III. A petition, under the act of June 14, 1934 
(48 Staf. 955), for a declaratory decree and/or 
judgment may be dismissed on motion if the peti¬ 
tion shows on its face that the petitioner does not 
have an interest in the subject matter of the dec¬ 
laration sought or if the petition fails to state a 
case of actual controversy between the petitioner 
and the respondent. 

ARGUMENT 

I 

The appellants, as shown on the face of their petitions, 
do not have an interest in the lands involved, the sub¬ 
ject matter of the declarations sought. The appellants, 
private citizens, cannot, and only the United States can. 
sue to have patents of the United States decreed or 
declared void 

The appellants have no interest whatsoever in 

the patented lands involved, the subject matter of 

the suits tliev filed. 

%> 

Appellants do not allege any interest in the lands 
that dates from a time prior to issuance of the 
patents they seek to have declared void (Rec., pp. 
3, 23, 30, 38, 41, 47, 60, 65; p. 4, supra. 

Appellants allege merely that they attempted to 
file homestead applications on the patented land 


and that the Secretary of the Interior rejected 
their applications on the ground that the lafids ap¬ 
plied for had long since been patented joy the 
United States to the confirmees of Mexicaln land 

i 

grants. Appellants do not even allege definitely 
that they have an interest in the occupied aijid pat- 
ented lands by reason of their attempted honkestead 
applications. Any such allegation, however, 
whether made definitely or by implication, is 
clearly unsound. 

It is settled beyond peradventure of doupt that 
private citizens cannot initiate or acquire un|der the 
public land laws of the United States rights in 
land that is occupied by others who claim under 
the United States, even though the claim anfl occu¬ 
pation of the others be wrongful as to the jUnited 
States. The Supreme Court of the Unitedl States 

■■ i 

and this Court have iterated and reiterated this 
holding in innumerable cases. Chief Justicje John 
Marshall considered it well settled in 1822. In 
Hoofnagle v. Anderson (7 Wheat, 212, 217) he 
stated: 

The principle is well settled, in otlietr cases,, 
that a patent is unassailable by ally title 
commenced after its emanation; *! * *. 

7 i 

The same holding has been made in many other 


cases. 

i 

Hosmer v. Wallace (97 U. S. 575, 579). 
Quinby v. Conlan (104 U. S. 420, j!23). 

In re Emblen (161 U. S. 52, 54, 56). 
Emblen v. Lincoln Land Co. (184 Uj S. 660,. 
664). | 

123135—85-2 
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Hodges v. Col cord (193 U. S. 192). 

McMichael v. Murphy (197 U. S. 304). 

Lyle v. Patterson (228 U. S. 211, 215). 

Burke v. Southern Pacific P. B. Co. (234 
U. S. 669, 675, 692). 

Peabody Gold Mining Co. v. Gold Hill 
Mining Co. (106 Fed. 241, 242). 

Harvey v. Holies (160 Fed. 531, 537). 

Bateman v. Southern Oregon Co. (217 
Fed. 933, 939). 

United States ex rel. Bowlegs v. Lane (43 
App. I). C. 494, 496). 

Staley v. Espeniaub (36 Fed. (2d) 91, 94). 

Homier v. Wallace (97 U. S. 575, 579, supra) is 
of peculiar significance here, for it involved land 
that had been claimed as part of a Mexican land 
grant in California. The plaintiff sought to have 
the defendant charged as trustee of a land title for 
his benefit and to compel its transfer to him. The 
plaintiff had settled and occupied the land in ques¬ 
tion which was within a claim for a Mexican land 
grant, along with an adjacent tract of public land. 
The Mexican land grantee had sold his right to the 
land to defendant, and defendant had ejected 
plaintiff from the land in question. Subsequently 
the Mexican land grant claim was confirmed and 
patented but for a less quantity than that claimed, 
and the land in question was excluded from its 
boundaries. The public land surveys were subse¬ 
quently extended over this land and the defendant 
obtained a patent to it under a statute which gave 
a preference to bona fide purchasers from Mexi- 
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can grantees of land subsequently excludjed from 
the grants. In plaintiff’s suit against defendant, 
judgment for the defendant was affirmed, the court 
holding that while the land was occupied by the de¬ 
fendant under an invalid Mexican land grant claim 
the plaintiff could not acquire any right in!the land 
under the public land laws of the Uniteql States, 
even though defendant’s occupation was wrongful 
as to the United States. In the course of jus opin¬ 
ion for the court Mr. Justice Field stated i 

* * * The plaintiff had acquired by his 

settlement in 1856 no such interest in the 
premises as could control the disposition of 
them bv the United States, should it be ulti- 
mately determined that they were not cov¬ 
ered bv the grant. The land within the 

v O | 


boundaries of the grant was not open to set¬ 
tlement under the preemption laws; and his 
occupation from 1856 to his eviction in 1862 
was that of a trespasser, and did not origi¬ 
nate any rights which the government was 
bound to respect. The land was not then 


“public land”, in the sense of thqse laws; 
and even if it had been public land, !to which 
no private claim was made, it would not have 

x i 

been subject to settlement under tlilem until 
it had been surveyed. * * * Whatever 


right of preemption the plaintiff Required 
by his settlement to land outsidq of the 


boundaries of the Mexican grant originated 
after May 30, 1862; but as to land within 
those boundaries, no right could be initiated 
until the land was excluded from jtlie tract 


i 


Hodges v. Golcord (193 U. S. 192). 

McMichael v. Murphy (197 U. S. 304). 

Lyle v. Patterson (228 U. S. 211, 215). 

Burke v. Southern Pacific B. B. Co. (234 
U. S. 669, 675, 692). 

Peabody Gold Mining Co. v. Gold Hill 
Mining Co. (106 Fed. 241, 242). 

Harvey v. Holies (160 Fed. 531, 537). 

Bateman v. Southern Oregon Co. (217 
Fed. 933, 939). 

tinited States ex rel. Bowlegs v. Lane (43 
App. I). C. 494, 496). 

Staley v. Espenlaub (36 Fed. (2d) 91, 94). 

Hosmer v. Wallace (97 U. S. 575, 579, supra) is 
of peculiar significance here, for it involved land 
that had been claimed as part of a Mexican land 
grant in California. The plaintiff sought to have 
the defendant charged as trustee of a land title for 
his benefit and to compel its transfer to him. The 
plaintiff had settled and occupied the land in ques¬ 
tion which was within a claim for a Mexican land 
grant, along with an adjacent tract of public land. 
The Mexican land grantee had sold his right to the 
land to defendant, and defendant had ejected 
plaintiff from the land in question. Subsequently 
the Mexican land grant claim was confirmed and 
patented but for a less quantity than that claimed, 
and the land in question was excluded from its 
boundaries. The public land surveys were subse¬ 
quently extended over this land and the defendant 
obtained a patent to it under a statute which gave 
a preference to bona fide purchasers from Mexi- 
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can grantees of land subsequently excludjed from 
the grants. In plaintiff’s suit against defendant, 
judgment for the defendant was affirmed, the court 
holding that while the land was occupied by the de¬ 
fendant under an invalid Mexican land grant claim 
the plaintiff could not acquire any right in!the land 
under the public land laws of the Unitecj. States, 
even though defendant’s occupation was Wrongful 
as to the United States. In the course of his opin¬ 
ion for the court Mr. Justice Field stated: 

* * * qq le plaintiff had acquired by his 

settlement in 1856 no such interest in the 
premises as could control the disposition of 
them bv the United States, should it be ulti- 
mately determined that they were not cov¬ 
ered bv the grant. The land within the 
boundaries of the grant was not open to set¬ 
tlement under the preemption laws and his 
occupation from 1856 to his eviction in 1862 
was that of a trespasser, and did hot origi¬ 
nate anv rights which the government was 
bound to respect. The land was hot then 
“public land”, in the sense of thqse laws; 
and even if it had been public land, |to which 
no private claim was made, it would not have 
been subject to settlement under them until 
it had been surveyed. * * * \| 7 hatever 

right of preemption the plaintiff jacquired 
by his settlement to land outsid^ of the 
boundaries of the Mexican grant originated 
after May 30, 1862; but as to lanji within 
those boundaries, no right could be initiated 
until the land was excluded from the tract 
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confirmed by the approved survey in June 
1865. In neither case could the right of pre¬ 
emption extend to land in the occupation of 
the defendant at those dates. To create a 
right of preemption there must be settle¬ 
ment, inhabitation, and improvement by the 
preempt or, conditions which cannot be met 
when the land is in the occupation of an¬ 
other. Settlement, inhabitation, and im¬ 
provement of one piece of land can confer 
no rights to another adjacent to it, which at 
the commencement of the settlement is in the 
possession and use of others, though upon a 
subsequent survey by the government it 
prove to be part of the same sectional sub¬ 
division. Under the preemption laws, as 
held in Atherton v. Fowler (96 U. S. 513), 
the right to make a settlement is to be exer¬ 
cised on unsettled land; the right to make 
improvements is to be exercised on unim¬ 
proved land; and the right to erect a dwell¬ 
ing house is to be exercised on vacant land; 
none of these things can be done on land 
when it is occupied and used by others. 
There was, therefore, no valid adverse right 
or title, except that of the United States, 
to the premises in controversv when they 
were excluded by the approved survey from 
the'tract confirmed; nor had the plaintiff 
the right of a preemption claimant to 
them. '* * * 

It follows from this decision of the Supreme Court 
of the United States that appellants could not ini¬ 
tiate any homestead rights in the lands involved 
here, since said lands have never been excluded 
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from the Mexican land grants claimed. Ne ver hav¬ 
ing acquired any rights in the lands, appellants 
have no interest in the subject matter of the dec¬ 
larations sought and are not, therefore, interested 
parties. 

Appellants’ contention (Appellants’ brief, p. 
103) that this case and others cited above merely 
hold that equity will not give relief to trespassers 
is untenable. These cases did hold that those in 
possession of the land under void or defective pat¬ 
ents had the right to possession againstj all the 
world except the United States, and (hat the 
third persons entering upon the land, allegedly 
under the public land laws, were trespassers. 
This holding as to the third persons, however, 
was necessarily predicated upon the primary hold¬ 
ing that they could not acquire the better * right of 
the United States by attempting to initiate rights 
in the land under the public land laws, that under 
the public land laws rights cannot be iniiiated in 
land which is in the possession of otliejrs, even 
though the possession of the others be wrongful as 
to the United States. The third persoiis, being 
unable to acquire any of the rights of the United 
States, were, therefore, strangers to the litle and 
could not successfully attack the defective or void 

t j 

title of those in possession. 

The well settled law was stated in H(irve/y v. 
Holies (160 Fed. 531, 537; p. 8, supra) asjfollows: 

The uniform holding of the Supreme Court 
of the United States is that it is pnhj the 


unoccupied and unimproved lands of the 
United States that are subject to preemp¬ 
tion or homestead settlement, though the 
possession of a prior occupant, if there be 
one, may be wrongful as to the United 
States. (Italics supplied.) 

It is equally well settled by decisions of the 
courts of the United States that those, like the ap¬ 
pellants in these cases, not having an interest in 
land independent of the United States and ante¬ 
dating the patent issued for the land by the United 
States, cannot attack the validity of the patent. 
Only the United States, acting through the At¬ 
torney General, can sue to cancel, set aside or 
declare void a patent, whether the grounds for suit 
be fraud, lack of legislative authority, or unconsti¬ 
tutionality of legislation. 

In re Emblen (161 U. S. 52, 54, 56; p. 7, supra) 
is a case peculiarly in point here. It involved a po¬ 
tion for a writ of mandamus to compel the Secre¬ 
tary of the Interior to hear and decide a contest 
between Emblen and George F. Weed, as to a quar¬ 
ter section of land in Colorado. Weed had made 
final proofs of settlement, improvement and other 
essential facts and had received a cash certificate 
of purchase, entitling him in due course to a patent 
for the land. Before any patent had been issued 
Emblen filed a protest against the issuance alleg¬ 
ing fraud, misrepresentation and perjury on 
Weed's part and demanding a hearing and the 
rights of a contestant under pertinent statutes. 
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After a series of administrative rulings the contest 
had been dismissed but Emblen’s petition ior a re¬ 
hearing had been granted when Congress passed an 
act (act of December 29, 1894, 28 St at. 599) con¬ 
firming Weed’s entry and directing that k patent 
issue to him for the land. A patent was according¬ 
ly issued and the Secretary of the Interior sus- 
«/ •/ 

pended all proceedings in the contest. Mr} Justice 
Gray in his statement of the case described the 
prayer of Emblen’s petition as follows: ! 

The prayer of the petition was (that the 
act of Congress be declared unconstitutional 
and void; that the patent to Weed! be like¬ 
wise declared void, because issuedj without 
warrant or authority in law; and! “that a 

_ i 

writ of mandamus issue, directed to the 
Secretary of the Interior, requiring him to 
proceed to the final adjudication and dis¬ 
position of said contest, in accordance with 
the general acts of Congress, and jtlie rules 
and regulations of the land department, in 
that behalf made and provided.”! 

I 

The writ of mandamus was denied, the cojurt hold¬ 
ing that upon issuance of the patent the Secretary 
of the Interior lost jurisdiction over [he land 
and any proceedings relating to it and, therefore, 
had no power to perform the act Embletn sought 
to compel by mandamus. Mr. Justice Grjav in his 
opinion for the court stated: j 

* * * it is quite clear that (evjen if the 

act of Congress was unconstitutional, which 
we do not intimate) the writ of njandainus 
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prayed for should not be granted. The de¬ 
termination of the contest between the 
claimants of conflicting rights of preemp¬ 
tion, as well as the issue of a patent to either, 
was within the general jurisdiction and au¬ 
thority of the land department, and cannot 
be controlled or restrained by mandamus or 
injunction. After the patent lias once been 
issued, the original contest is no longer with¬ 
in the jurisdiction of the land department. 
The patent co~"eys the legal title to the pat¬ 
entee, and cannot be revoked or set aside 
except upon judicial proceedings instituted, 
in behalf of the United States. (Italics 
supplied.) 

When Emblen subsequently instituted a suit in 

equity to charge Weed with a trust in his favor the 

court held that Emblen’s right to the relief prayed 

for depended upon Emblen’s having a vested right 

in the land before passage of the act of December 

29, 1894 (28 Stat. 599), and concluded further that 

Emblen had no such right because, since the Weed 

entrv had not been canceled at the date of the act. 
%/ 

Emblen could not before then initiate or acquire 
anv right in or to the land. Emblen v. Lincoln 
Land Co. (184 U. S. 660, 664; p. 7, supra). 

Appellants’ contention (Appellants’ brief, p. 
104) that In re Emblen, supra, is not in point here 
is based on an incorrect statement of the case, as 
reference to Mr. Justice Grav’s statement in the re- 
ported decision shows. 
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In United States ex ret. Bowlegs v. Lqne (43 
App. D. C. 494, 496; p. 8, supra) this courtj clearly 
stated the law which controls these cases. [ 

Relator is here seeking the writ qf man¬ 
damus to compel the Secretary of tye Inte¬ 
rior to issue a patent for land against which 
there is an outstanding patent. Itj is well 
settled that when a patent for public land has 
been issued and recorded, the lan|l is no 
longer a part of the public domain or under 
the supervision of the Land Department. 
It is not subject to collateral attack by a 
third party to secure title to the land^hrough 
the government. It is conclusive agjainst all 
persons whose rights do not antejdate its 
issue. If irregularly issued, it may be set 
aside in a court of competent jurisdiction, 
in a proceeding instituted by the \ govern¬ 
ment itself . In Hoofnagle v. Anderson, 7 
Wheat. 212, 5 L. ed. 437, the rule wjas origi¬ 
nally announced by Chief Justice Marshall 
as follows: “It is not doubted that pi patent 
appropriates lands. Any defects in! the pre¬ 
liminary steps which are required 1 by law 
are cured by the patent. It is a title from 
its date, and has always been hekj conclu¬ 
sive against all those whose rights! did not 
commence previous to its enjianation. 
* * * If the p a t e nt has been issued ir¬ 

regularly, the government may j provide 
means for repealing it; but no individual 
has a right to annul it, to consider [the land 
as still vacant, and to appropriate it to him- 
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self.” This has been reaffirmed in many 
eases, and again in the late ease of Burke v. 
Southern P. R. Co., 234 U. S. 669, 692, 58 L. 
ed. 1527,1549, 34 Sup. Ct. Rep. 907. (Italics 
supplied.) 

Similarly, in Burke v. Southern Pacific R. R. Co. 
(234 U. S. 669, 675, 692; p. 8, supra) the court, 
in answering certified questions, held that a patent 
issued bv the United States “cannot be success- 
fully attacked by strangers who had no interest in 
the land at the time the patent was issued and were 
not prejudiced by it.” This well-established prin¬ 
ciple was clearly stated and applied in Peabody 
Gold Mining Co. v. Gold Hill Mining Co. (106 Fed. 
241, 242; p. 8, supra). 

The mere cancelation of the patent, with the 
reversion of the land to the government, is 
not within the province of a private party to 
effect by a suit in equity; that privilege rests 
only with the government. The demurrer 
will be sustained, and the bill dismissed. 
(Italics supplied.) 

Appellants’ contention (Appellants’ brief, p. 
105) that the Bowlegs case, supra, and the Burke 
case, supra , are inapplicable here is obviously un¬ 
sound, upon reading the opinions in the two cases. 
Also, it should be noted that Peabody Gold Mining 
Co. v. Gold Hill Mining Co., supra, involved more 
than the question of false testimony to which ap¬ 
pellants refer (Appellants’ brief, p. 108). It was 
alleged that by reason of fraud of the patentee (106 
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Fed. 241, 242, 243) “ patent was issued for a greater 
area of ground than is permitted by the act of Con¬ 
gress of May 10, 1872, and is therefore voicj as to 
such excess. ” Notwithstanding this contention 
that the patent was void in part, because Without 
warrant or authority in law the court held that the 
privilege of cancelation rested only witjh the 
Government. 

The statute and cases relied upon by appellants 
(Appellants’ brief, p. 82) to show that thq lands 
involved are public domain cannot in any y r ay be 
considered as holding that lands patented to con- 
tirmees of Mexican land grants are public domain. 
Durand v. Martin (120 U. S. 366) and Frasher v. 
O'Connor (115 U. S. 102) involved lands which had 
been excluded from Mexican land grants when they 
were confirmed and had not been patented to the 
confirmees. More v. Steinbach (127 U. S. j70, 83) 
supports the motions to dismiss, rather than ap¬ 
pellants’ contentions. The court there statecjl: 

* * * until the patent is set a^ide or 

modified by proceedings taken at the in¬ 
stance of the government, all the questions 
necessarily involved in the determination of 
a claim to land under a Spanish or Mexican 
grant, and in establishing its boundaries, are 
concluded by it in all courts and proceedings, 
except as against parties claiming by supe¬ 
rior title, such as would enable them tp resist 
successfully any action of the government in 
disposing of the property. 
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Appellants have nowhere in their petitions al¬ 
leged facts which, if proved, would show that 4 ‘But 
for the null and void patent and the unconstitu¬ 
tional statute the petitioners would be given pat¬ 
ents on their applications.” (Italics supplied.) 
(Appellants’ brief, p. 87.) They have not alleged 
applications properly filed for homesteads on sur¬ 
veyed, nonmineral, unappropriated and unoccupied 
public domain, receipt of the applications, residence 
on and cultivation of the land for three vears, con- 
struction by them of habitable houses on the land 
and the other facts which are prerequisite to a right 
to issuance of a patent ( R. S. 2291, act of June 6, 
1912, c. 153, 37 Stat. 123, 124, 43 U. S. C. 164; and 
R. S. 2302, 43 U. S. C. 201). They cannot, there¬ 
fore, contend for any interest in the subject matter 
upon the above-quoted statement, “But for the null 
and void patent and the unconstitutional statute 
the petitioners would be given patents on their ap¬ 
plications.” As shown by their j^ctitions their 
only connection with the land involved is the fact 
that they presented to the Land Office register ap¬ 
plications for homestead entries on the land, whicli 
applications the Secretary of the Interior rejected 
because the land was not under his jurisdiction, it 
being under patent to the confirmees of Mexican 
land grants, and it being occupied by those claim¬ 
ing title under said patents. 

Appellants contend (Appellants’ brief, p. 83) 
that they allege a controversy which they are en- 


I 


titled to litigate, in other words, that they qre en¬ 
titled to attack collaterally the Mexican land-grant 
patents involved here. But appellants present 
neither a tenable argument nor authorities ijn sup¬ 
port of this contention. 

The motions to dismiss admit only thos^ facts 
well pleaded. They do not admit arguments, in¬ 
ferences, or conclusions of law. The appellants’ 
allegations that they duly filed homestead applica¬ 
tions on public domain cannot be taken [as ad¬ 
mitted, since the appellants also allege tljat the 
lands applied for are occupied and held under pat¬ 
ents issued by the United States. The allegations 
that the patents are void cannot be taken j as ad¬ 
mitted, since they are conclusions of law b<|sed on 
argumentative allegations that the pertinent 
statute did not authorize the patents and tjiat the 
pertinent statute is unconstitutional. Thij; court 
definitely so held in Maese v. Hermann (17 App. 
D. C. 53, 59), an equity case involving anj attack 
against the issuance of a patent to a ]\texican 
land grantee. Decisions in Naganab v. Hitchcock 
(25 App. D. C. 200, 204); Bennett v. Ahrens 
(57 Fed. (2d) 948, 950, C. C. A., 7tli Circui|); and 
St. Louis, etc . Railroad v. United States (2617 U. S. 
346, 349) are to the same effect. 

Appellants cite many cases involving collateral 
attack on court judgments or on the validity of land 
patents (Appellants’ brief, pp. 88-92) ; but in all 
of the cases cited the party attacking collaterally 



20 


had an interest antedating the patent or had an 
interest 1 in the subject matter of the suit which 
interest was affected by the judgment collaterally 
attacked. None of the cases is authority for ap¬ 
pellants, strangers to the patented lands involved, 
to attack the validity of the patents under which 
the lands involved are held and occupied. 

There is another, and independently sufficient, 
reason why appellants cannot sue for the declara¬ 
tions sought in these cases. The act of March 3, 
1891 (26 Stat. 1099), provides as follows: 

That suits by the United States to vacate 
and annul any patent heretofore issued shall 
only be brought within five years from the 
passage of this act, and suits to vacate and 
annul patents hereafter issued shall only be 
brought within six years after the date of 
the issuance of such patents. 

The effect of this statute was clearly stated bv Mr. 
Justice Holmes in his opinion for the court in 
United States v. Ciutndler-Dunbar Co. (209 IT. S. 
447, 449, 450). In this case, decided in 1908, it was 
held that the statute prevented the United States 
from setting aside, as a cloud on its title, a patent 
issued in 1883. 

This is a bill in equity brought by the 
United States to remove a cloud from its al¬ 
leged title to two islands * * *. The de¬ 
fendant claims * * * the islands under 

a patent from the United States * * *. 

The United States says that the patent was 
void because the land had been reserved for 
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public purposes * * *. Tlie defendant 
replies that the land was not reserved, and 
also sets up the statute of limitations. Act 
of March 3, 1891, c. 561, sec. 8. 26 Stat. 
1099. * * * j 

There is force in the contention I of the 
United States that the land was reserved and 
that it had not been surveyed, but wb find it 
unnecessary to state or pass upon the argu¬ 
ments, because we are of opinion that now 
the patent must be assumed to be goojd. The 
statute just referred to provides that “suits 
by the United States to vacate and aijnul any 
patent heretofore issued shall (inly be 
brought within five years from the jpassage 
of this act”, that is to say, from Mkrch 31, 
1891. This land, whether reserved! or not, 
was public land of the United Statefe and in 
kind open to sale and conveyance through 
the Land Department ( United States v. 
Winona & St. Peter R. R. Co., 165 U. S. 463, 
476). The patent had been issued in 1883 by 
the President in due form and in jthe reg¬ 
ular way. Whether or not he had authority 
to make it, the United States had power to 
make it or to validate it when ma(le, since 

j 7 

the interest of the United States was the only 
one concerned. We can see no reason for 
doubting that the statute, which is the voice 
of the United States, had that effebt. It is 
said that the instrument was void a\nd hence 
was no patent. But the statute presupposes 
an instrument that might he declared void . 
When it refers to 4 ‘any patent hereto- 


fore issued”, it describes the purport and 
source of the document, not its legal effect. 
If the act were confined to valid patents it 
would he almost or quite without use ( Lef - 
fingwell v. Warren, 2 Black, 599). 

In form the statute only bars suits to 
aiinul the patent. But statutes of limita¬ 
tion, with regard to land, at least, which can¬ 
not escape from the jurisdiction, generally 
are held to affect the right, even if in terms 
only directed against the remedy. Leffing - 
well v. Warren, 2 Black, 599, 605; Sharon v. 
Tucker, 144 U. S. 533; Davis v. Mills, 194 
U. S. 451, 457. This statute must be taken 
to mean that the patent is to be held good 
and is to have the same effect against the 
United States that it would have had if it 
had been valid in the first place. See United.I 
States v. Winona dt St. Peter R. R. Co., 165 
U. S. 463, 476. (Italics supplied.) 

Furthermore, the Supreme Court of the United 
States has held that this statute applies to suits in¬ 
volving patents issued to the confirmees of Mexi¬ 
can land grants. In United States v. Coronado 
Beach Co. (255 U. S. 472, 488) the Court held that 
a direct attack in 1917 bv the United States against 
a patent issued by the United States in 1869 to the 
confirmee of a Mexican land grant was too late in 
view of the statute of limitations. 

Appellants in these cases allege (Rec., pp. 4, 7; 
p. 4, supra) that in the Nineteenth Century the 
United States administrative officers and Congress 
had actual and constructive notice of the alleged 
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fraud in the issuance of the patents to the lands 
involved. In the situation thus alleged byj appel¬ 
lants, the United States would be barred j by the 
statute from bringing suits to annul the patents, 
and could not avoid the statute upon the ground of 
concealed fraud. United States v. Diamond Coal 
Co. (255 U. S. 323,333). j 

Since, upon the facts alleged in appellants’ peti¬ 
tions, the United States could not successfully sue 
to annul or cancel the patents, a fortiori thb appel¬ 
lants cannot maintain these suits to have t|lie pat¬ 
ents declared void, their alleged interest! in the 
lands being one under the United States ancj. dating 
from a time subsequent to issuance of the patents. 

Appellants contend (Appellants’ brief, |p. 108) 
that the statute of limitations is not applicable 
and cannot be pleaded by appellee Ickes. Appellee, 
Harold L. Ickes, Secretary of the Interior, does 
not, however, attempt to plead the statute |of limi¬ 
tations for or against the United States orjfor any 
of the appellees. One of the grounds for his 
motions to dismiss is that appellants do not have 
any interest in the subject matter of the declara¬ 
tions sought, and are not, therefore, properj parties 
to prosecute the cause of action alleged in the peti¬ 
tions. In support of that ground the recbrd and 
this brief (pp. 4, 20, supra ) show that: r Fhe pat¬ 
ents to the lands involved were all issued prior to 

i 

1900; the petitions allege that the Government offi¬ 
cials had before 1900 both actual and constructive 

i 

notice of the fraud allegedlv involved in issuance 


i 

i 


of the patents; in the situation thus alleged the 

United States would be barred bv the statute from 

* 

suing to set aside the patents; and since the appel¬ 
lant’s alleged interest in the land is one allegedly 
acquired under the United States, it follows that 
appellants can have no greater interest than the 
United States had. That interest is not great 
enough to form the basis of suits to set aside the 
patents. 

Paraphrased, since the petitions show on their 
face that the United States would be barred by 
the statute from suing to set aside the patents and 
that the'plaintiffs claim under the United States, 
the petitions are insufficient because they do not 
allege valid causes of action. This insufficiency of 
fact to constitute valid causes of action in equity, 
a defense in point of law arising upon the face of 
the petitions, was properly set forth in the motions 
to dismiss. Equity Rule No. 28 of the Supreme 
Court of the District of Columbia directs the de¬ 
fendant to make these defenses bv motion. 

•/ 

Appellants’ reliance (Appellants’ brief, p. 110) 
on Nimrod v. Jandron (58 App. D. C. 38) is of no 
avail in these appeals in which the statute of limi¬ 
tations involved (act of March 3, 1891, 26 Stat. 
1099) covers not only suits based on fraud, but all 
suits bv the United States to vacate and annul its 
patents. Furthermore, appellants’ contention that 
the statute of limitations, supra, does not apply to 
Mexican land grant patents is contrary to the hold- 
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ing of the Supreme Court of the United Sftates in 
United States v. Coronado Beach Co. (255 U. S. 
472, 488; p. 22, supra). In that case the cojirt held 
that a patent issued to the confirmee of a Mexican 
land grant was secure against a direct atjtack by 
the United States made over fifty years subsequent 

i 

to issuance of the patent. The case of j United 
States v. Minnesota (270 U. S. 181) upop which 
appellants rely (Appellants’ brief, p. 110) clearly 
does not support appellants’ contention Ijhat the 
statute does not apply to suits to cancel parents is¬ 
sued to confirmees of Mexican land grants. The 
Minnesota case, supra, involved patents issued to 
Minnesota in alleged violation of the Government’s 
obligations to its Indian wards; it did notj involve 
Mexican land grant patents, and, furthermore, the 

i 

decisions cited as authorities by the court) in that 

part of the opinion quoted in appellants’ l)rief (p. 

110) were decided prior to the decision in the Coro- 

x 

nado Beach Co. case, supra. The Coronado case 
decision on this point has never been overruled or 
even modified and it stands as controlling! author¬ 
ity to the effect that the statute of limitations re¬ 
lates to Mexican land grant patents as wjell as to 
homestead patents. 

Furthermore, appellants’ criticism of appellee’s 

i 

reliance on United States v. Diamond Coal & Coke 

i 

Co. (255 U. S. 323, 333; p. 23, supra) is unfounded. 

i 

Examination of the opinion in that case shows that 
the court considered as proper the rnotiop to dis~ 
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miss upon the ground, inter alios, that the action 
was barred by the statute, and that the court re¬ 
versed the lower court on the ground that the lower 
court erred in holding that the bill of complaint 
contained allegations of fact from which knowledge 
of the fraud was necessarily to be imputed to the 
United States. It is clear, that in the light of the 
Diamond Coal <f* Coke Company case, supra, the 
Supreme Court would hold that the United States 
could not maintain suits to set aside the patents 
here involved if the bills of complaint set forth the 
Government’s knowledge of fraud alleged in ap¬ 
pellants’ petitions in the cases now before this 
court. United States v. Whited and Wlieless, Ltd . 
(246 U. S. 552; Appellants’ brief, p. 112) is defi¬ 
nite authority in support of the motions to dismiss, 
for it recognizes that by the running of the statute 
of limitations “the title is made good.” Certainly 
the appellants cannot take advantage of this case’s 
holding' that the United States, although it is 
barred by the statute from canceling the patent, 
can sue to recover the value of the land. None of 
the cases cited by appellants on page 115 of their 
brief involved a suit by the United States to cancel 
and set aside a patent or certificate of title; and 
so none of them came within the scope of the statute 
of limitations. 

From the foregoing it must be concluded that ap¬ 
pellants have no interest in the lands involved and 
that they are seeking a judicial determination 


which onlv the United States act ins: through the 


Attorney General can seek. Furthermore, it is 
clear that upon the facts alleged by appellants even 
the United States could not sue to have the patents 
to the lands involved declared void; and this bar to 
suit by the United States certainly precludes suit 
by the appellants whose only alleged interest is one 
under the United States. 

| 

II 


Appellee, Harold L. Ickes, Secretary of the Interior, as 
shown on the face of appellants’ petition, has po juris¬ 
diction over the lands involved, the subject rpatter of 
the declarations sought; and there is not, therefore, a 
case of actual controversy between appellants and the 
appellee, Harold L. Ickes, Secretary of the Inferior 

Appellants tiled their petitions against tjhe Sec¬ 
retary of the Interior who has no jurisdiction what¬ 
soever over the lands involved. Since the Secre¬ 
tary of the Interior, lacking jurisdiction Over the 

i 

lands, has no authority or power to cancel, annul, 
or declare void the patents to the lands, it is ob¬ 
vious that there cannot be any case of actual con- 
troversy over the patented lands with the Secre¬ 
tary of the Interior. 

The appellants' petitions (Kec., pp. 3, 23j, 30, 38, 
41, 47, 60, 65) show that patents to the kpds in¬ 
volved, the subject matter of the declarations 
sought, have been issued by the United! States. 
And, it is definitely settled that when thej United 
States issues a patent for land, the Secretary of* 




28 


the Interior loses jurisdiction over the patented 
land. This proposition of law cannot be ques¬ 
tioned in view of the decisions in In re Emblen (161 
IT. S. 52, p. 12, supra ); Burke v. Southern P. R. Co. 
(234 U. S. 669) ; United States ex rel. Bowlegs v. 
Lane (43 App. D. C. 494, p. 15, supra) ; and Payne 
v. Newton (255 U. S. 438, 444, affirming 48 App. 
D. C. 547). 

Appellants contend (Appellants’ brief, p. 84) 
that the Secretary of the Interior is the proper per¬ 
son to sue to have the patents declared void; but 
the\' do not cite one case that supports their con¬ 
tention. Payne v. Newton (255 U. S. 438, 444, af¬ 
firming 48 App. D. C. 547) and Lane v. Hoglund 
(244 U. S. 174) are authority for suits against the 
Secretary of the Interior to compel him to perform 
a ministerial duty; but certainly cannot be taken as 
authority for suits against the Secretary of the 
Interior with respect to matters outside his juris¬ 
diction. Indeed, the Newton case, supra , is au¬ 
thority supporting the motions to dismiss. In that 
case Newton had made final proof under the home¬ 
stead law, and the local land officers had found the 
proofs satisfactory, permitted him to make final 
entry and issued thereon the usual receiver’s re¬ 
ceipt. No protest, contest, or other proceeding 
against the entrv was made within two vears. 
Four years after, the Commissioner of the General 
Land Office held a hearing on a charge that Newton 
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had not complied with the law in point of residence 
and cultivation, and the Secretary of the Interior 

held that the charge was sustained and ordeifed the 
entry canceled. Then the Secretary rescinded his 
order and directed that the entry be passed to pat¬ 
ent under a statute (act of March 3, 1891; 26 Stat. 
1095, 1099) which provided that if there was no 

i 

contest within two vears after final entrv then the 

* * i 

entryman was entitled to a patent and that tljle pat¬ 
ent should issue to him. The next month tile Sec- 

i 

retarv recalled this last action and had the United 
v 

States institute suit in the district where tlie land 
was located to cancel the final entry and quitt title 
in the United States. Thereupon Newton brought 
the action in mandamus to compel the Secretary of 

i 

the Interior to pass the final entry to patent. 
Judgment in favor of Newton was affirmed because 
the Secretary of the Interior had merely thfe min- 
isterial duty of issuing the patent, his jurisdiction 
to question the validity of the final entry having 
been lost. The validity of the entry could be ques¬ 
tioned only by the United States acting through the 
Attorney General. This loss of jurisdiction was 
clearly stated in the opinion of this court in the 
same case (Lane v. Newton, 48 App. D. C. 547|, 558), 

i y 

as follows: 

i 

But it is urged that the issuance of a writ 
in this case would amount to a perpetuation 
of a fraud. Of course, mandamus id not a 
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writ of right. Its function is to prevent 
fraud, and not to perpetuate it. But the 
question here is one of power. If the Land 
Department is without jurisdiction to act in 
the premises 9 fraud tv-ill not confer juris¬ 
diction . The Congress has seen fit, at the 
termination of the two-vear limitation after 
the issue of a final receipt, if no contest or 
protest has been directed against the entry, 
to transfer jurisdiction of the whole subject 
matter from the Department to the courts. 
A mere declaration of fraud cannot restore 

the jurisdiction after it has been lost bv the 
*) «/ 

running of the Statute of Limitations. To 
resume jurisdiction in such a case recourse 
must be had to a proceeding in equity, a 
jurisdiction not possessed by the Land De¬ 
partment. (Italics supplied.) 

In view of the well-settled law, it is apparent on 
the face of appellants’ petitions that, since patents 
for the lands involved have been issued, the Secre¬ 
tary of the Interior has no jurisdiction whatsoever 
over said lands. It necessarily follows, therefore, 
that between the appellants, who have no interest 
in the lands involved, and the appellee, Harold L. 
Ickes, Secretary of the Interior, who has no juris¬ 
diction over said lands, there cannot be a case of 
actual controversy over said lands, the subject mat¬ 
ter of the declarations sought. 
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A petition, under the act of June 14, 1934 (48 Stat. 955), 
for a declaratory decree and/or judgment may! be dis¬ 
missed on motion if the petition shows on its face that 
the petitioner does not have an interest in the (subject 
matter of the declaration sought or if the petition fails 
to state a case of actual controversy between tfie peti¬ 
tioner and the respondent 

The appellants filed their petitions for declara¬ 
tory judgments and/or decrees under t}ie De¬ 
claratory Judgment Act (act of June 14, 1934, ch. 
-512,48 Stat. 955), which is as follows: ! 

Skc. 274D. (1) In cases of actual leontro- 

versv the courts of the United States shall 
* 

have power upon petition, declaration, com¬ 
plaint, or other appropriate pleadings to 
declare rights and other legal relations of 
any interested party petitioning for such 
declaration, whether or not further Relief is 

i 

or could be prayed, and such declaration 
shall have the force and effect of a final judg¬ 
ment or decree and be reviewable as jsuch. 

(2) Further relief based on a declaratory 
judgment or decree may be granted when¬ 
ever necessary or proper. The application 
shall be by petition to a court having juris¬ 
diction to grant the relief. If the Applica¬ 
tion be deemed sufficient, the court Shall, on 
reasonable notice, require any adversje party, 
whose rights have been adjudicated! by the 
declaration, to show cause why further relief 
should not be granted forthwith. 

(3) When a declaration of right or the 
granting of further relief based thereon shall 


involve the determination of issues of fact 
triable bv a jurv. such issues mav be sub- 
mitted to a jury in the form of interroga¬ 
tories, with proper instructions by the court, 
whether a general verdict be required or 
not. 

Does this new Federal procedural law give the 
Federal courts jurisdiction to entertain a petition 
involving land in which the petitioner has no inter¬ 
est? Does it permit a declaratory judgment on a 
petition filed against a respondent who has no juris¬ 
diction over the subject matter of the declaration 
sought and who has no power or authority to affect 
in any way said subject matter? Affirmative an¬ 
swers to these questions would result in such pal¬ 
pable absurdities and miscarriages of justice that 
compelling negatives would be warranted as an 

i 

original proposition. Moreover, the negative an¬ 
swers are supported by all of the decided cases. 

The authorities are unanimous to the effect that 
a party seeking a declaratory judgment must have 
a real interest in the subject matter of the declara¬ 
tion sought and, furthermore, that he must show 
in liis petition a case of actual controversy between 
himself and a respondent who is legally competent 
to jeopardize his interest in the subject matter. 

The Federal Declaratory Judgment Act, supra, 
has alreadv been construed as being of no avail to 
those in the position of the appellants now before 
this court. The decision of the Federal District 
Court in Hary et al. v. United Electric Coal Co . 


(8 F. Supp. 655, 656, D. C., E. D. Illinoi^), is 
peculiarly significant here, for in this case the court 
held that the Federal Declaratory Judgment! Act, 
supra, does not empower the Federal courts td take 
jurisdiction of cases, brought by private persons, 
which cases but for the act would be withijti the 
jurisdiction of the Federal courts only if brought 

i 

by the United States acting through the Attbrney 
General. j 

In this case the plaintiffs, allegedly employees 
and chosen representatives of employees of defend¬ 
ant, brought suit under the Federal Declaiiatorv 
Judgment Act, supra, to have the court declare 
the rights they claimed against the defendant iunder 
section 7 (a) of the National Industrial Recovery 
Act (act of June 16, 1933; 48 Stat. 195) aijid the 
provisions of the Bituminous Coal Code of) Fair 
Competition. In an earlier case (Progressive 
Miners, etc., L. Union No. 109 v. Peabody Coal Co., 
7 F. Supp. 340, 343, 346, D. C., E. D. Illinois) the 
same court had dismissed on motion a private suit 
brought by the plaintiffs to enjoin alleged | viola- 

i 

tions of section 7 (a) of the National Industrial 
Recovery Act, supra, and certain provisions;of the 
Code of Fair Competition for the Bituminous Coal 
Industry, which alleged violations were allejged to 
affect the private rights of the plaintiffs an^ pub¬ 
lic rights as well. Dismissal was based upon the 
ground that the private party plaintiffs could not, 
and that only the United States acting through the 


Attorney General could, sue to enjoin said alleged 
violations. And, in the subsequent case, Hary et ah 
v. United Electric Coal Co., supra, the court de¬ 
cided likewise, and dismissed the bill of complaint 
on defendant’s motion. The Federal Declaratory 
Judgment Act, supra, does not authorize private 
parties to bring or courts to entertain a suit of the 
character which, before the Federal Declaratory 
Judgment Act, could be brought only by the United 
States acting through the Attorney General. In 
so holding, the court stated in its opinion the fol¬ 
lowing : 

« 

It seems clear that the Declaratory Judg¬ 
ment Act has not given this court jurisdic¬ 
tion over any controversy that would not be 
within its jurisdiction if affirmative relief 
were being sought. The act simply declares 
that this court has power “in cases of actual 
controversy * * * to declare rights and 

other legal relations of any interested party 
petitioning for such declaration, whether or 
not further relief is or could be prayed. 

* * Thus that which was heretofore 

doubted is made clear, that, in any actual 
i controversy wherein this court otherwise has 

m/ 

jurisdiction of the subject matter and the 
parties, the court has the power to declare 
the rights of the petitioner, even though the 
controversy has not ripened into a case 
wherein affirmative relief is or could be 
sought or given. That is all. The right of 
the court to assume jurisdiction of the suit 
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is left to be determined by the same princi¬ 
ples that theretofore prevailed. 

It is believed that, if Congress had) in¬ 
tended by this act to empower this couft to 
take jurisdiction of cases that but for th^ act 
would be within the exclusive jurisdiction of 
other tribunals or within the jurisdiction of 
this court only if brought by the Attorney 
General of the United States, appropriate 
language to that end would have been used. 
For example, section 11 of New Zealand’s 
Declaratory Judgment Act of 1908, in o^der 
to accomplish that very purpose, provides: 
4 ‘The jurisdiction hereby conferred upoh the 
Supreme Court * * * shall not be ex¬ 

cluded by the fact that said court hap no 
power to give relief in the matter to which 
the judgment or order relates, or that such 
matter would independently of this Act, be 
within the exclusive jurisdiction of | any 
other court” (Borchard's Declaratory Judg¬ 
ments, pp. 144-146). ; 

That this court is without jurisdiction to 
determine rights between plaintiffs and. de¬ 
fendant, in a private suit in which plain¬ 
tiffs’ claim, as employees of the defendant, 
rights and benefits under the provisions of 
the National Industrial Recovery Act! and 
the Bituminous Coal Code, seems clear from 
a study of the said act and code in the light 
of settled principles of law as declared in 
many cases. That this court is without juris¬ 
diction in such case was specifically decided 
by this court in the case of Progressive 
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Miners of America, etc., v. Peabody Coal 
Co. et al. (D. C.) 7 F. Supp. 340. When a 
court lacks jurisdiction over the substance of 
a suit, it is likewise without jurisdiction to 
determine and declare the answer to consti¬ 
tutional questions incidentally arising in con¬ 
nection therewith. Of the same incidental 
nature is the effect of the so-called “Emer¬ 
gency Contract” upon the rights and obli¬ 
gations between plaintiffs and defendant 
which arise under the provisions of said act 
and code. 

Defendant’s motion to dismiss plaintiffs’ 
bill of complaint must be, and is hereby, sus¬ 
tained. 

The analogy of this decision to the appeals now 
before this court is clear. Appellants could not sue 
to cancel and set aside the patents to the lands in¬ 
volved; only the United States acting through the 
Attorney General could bring and maintain such 
a suit. (See p. 12 of this brief.) In view of the 
decision in Hary et ah v. United Electric Coal Co., 
supra, it follows, therefore, that appellants cannot, 
under the Federal Declaratory Judgment Act, 
supra, sue to have said patents declared null and 
void, in effect canceled. 

Furthermore, State courts, in deciding cases 
brought under declaratory judgment acts similar to 
the Federal statute involved here, have consistently 
held that a petition for a declaratory judgment is 
bad in substance and should be dismissed on de¬ 
murrer if it shows on its face that the petitioner 
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does not have an interest in the subject matter of 
the declaration sought or if the petition fajils to 
state a case of actual controversy between thij peti¬ 
tioner and respondent. 

Fox v. Title & Trust Co. (277 Pac.j 1003, 
Oreg., 1929). j 

City of Madison v. Schott (247 N. W. 527, 
Wis., 1933). ! 

Brinkley v. Blevins (160 S. E. 23, Va., 
1931). 

West v. City of Wichita (234 Pa(j. 978, 
Kans., 1925). ! 

Goetz v. Smith (278 S. W. 417, |Tenn., 
1925). | 


In Fox y. Title <f* Trust Co. (277 Pac. 1003* 1004, 
1005, Oreg., 1929; supra), the Supreme Cojirt of 
Oregon affirmed an order sustaining a demujrer to 
the petition and dismissing the petition, !which 
prayed for a declaratory decree under Chapter 300 
of the Oregon Laws of 1927. The object of tjlie pe- 

# # i 

tition in this Oregon case was to enjoin the defend¬ 
ant, a mortgagee, from proceeding further in ja fore¬ 
closure suit against its mortgagor. Plaintiff had 
loaned money to the mortgagor, which mon^y was 
used in alterations of the mortgaged building. 
Plaintiff did not have, however, any mortgage on 
the building or any lien thereon. He alleged that 
because of his loan he had an interest in the | prem¬ 
ises, but the court held that the petition— 

showed on its face that petitioner was hot in¬ 
terested in the subject-matter of the dfcclara- 
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tion sought, and that he is a stranger to the 
transactions about which he complains. * * * 
He is not entitled to any declaration of right 
as against the trustee enforcing the mort¬ 
gage, nor as against the mortgaged premises. 
It was therefore proper for the court to sus¬ 
tain the demurrer and dismiss his peti¬ 
tion, and the order appealed from must be 
affirmed. 

In City of Madison v. Schott (247*X. AV. 527, 529, 
AA r is., 1933; supra), the Supreme Court of AViscon- 
sin reversed an order overruling a demurrer to the 
complaint, which prayed for a declaratory judg¬ 
ment, and remanded the cause with directions to 
enter an order sustaining the demurrer. The 
court held: 

Likewise, no cause of action in favor of the 
plaintiff is stated for a declaratory judg¬ 
ment under section 269.56, Stats. It does 
not appear that any interest in the bed of 
Lake Monona is vested in the city of Madi- 
sbn. Again, it is the state and not the city 
of Madison that is the real party in interest 
if this litigation is to be considered as an 
action for a declaratory judgment to estab¬ 
lish the title of the state in the land in ques¬ 
tion, and to have structures thereon declared 
to be public nuisances and purprestures. 

In Brinkley v. Blevins (160 S. E. 23, 24, Va., 
1931; supra), the petition was for a declaratory 
judgment. Upon petitioners’ appeal from an ad¬ 
verse decree the decree was affirmed. The holding 


of the Supreme Court of Virginia was stated!in its 
opinion as follows: j 

It very clearly appears, regardless of the 
special plea of res ad judicata, that th^ peti¬ 
tioners have not stated in their petition a 
case for a declaratory judgment. Th^y not 
only fail to allege and prove that they have 
an interest in the subject-matter of tlje liti¬ 
gation, but the record conclusively jshows 
that thev have no interest whatever, j They 
are not even lien creditors. If the de(pd had 
never been acknowledged or recorded, it 
would still be valid as to them because the 

i 

statute, section 5194 of the Code, provides 
that an unrecorded deed is void only has to 
all purchasers for valuable consideration 
without notice * * * and lien creditors. 

i 

*” An unrecorded deed is valid as to 
creditors who are not lien creditors] The 
petitioning creditors, having no li(m, by 
judgment or otherwise, would have nd inter¬ 
est in the property, or lien tliereoii, even 
though the court should declare thj? deed 
void. ! 


The person who raises a question to\be set¬ 
tled by a declaratory judgment must [have a 
real interest in the subject-matter in Contro¬ 
versy. See note, 12 A. L. R. 52, and hote 19 
A. L. R. 1124. (Italics supplied.) j 


The decisions in West v. City of Wichiia (234 
Pac. 978, Kans., 1925; supra) and Goetz v. Smith 
(278 S. W. 417, 421, Tenn., 1925; supra) jclearly 
indicate that a declaratory judgment act is avail- 
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able to litigants only in eases of actual controversy, 
in which the defendant has the power and is com¬ 
petent legally to jeopardize a real interest of the 
plaintiff in the subject matter of the declaration 
sought. 

In the equity practice before the courts of the 
District of Columbia “the motion to dismiss has 
been substituted for the former demurrer.” 
Scogna v. Scogna (46 App. D. C. 201, 205) ; Equity 
Rule, No. 28. 

Appellants attempt but fail to demonstrate the 
inapplicability of the State cases referred to above 
(see Appellants’ brief, p. 103). In Fox v. Title 
and Trust Co. (277 Pac. 1003, 1004, Oreg., 1929; 
p. 37, supra) the petition did allege an interest in 
the mortgaged premises, but the court held that: 

* * * The statement contained in the pe¬ 

tition that petitioner is interested in the 
mortgaged premises is a mere statement of a 
conclusion only for the petition itself does 
not contain any allegation of any fact under 
wdiicli petitioner could or did acquire any in¬ 
terest, either legal or equitable, in the mort- 
; gaged premises, or for which the trustee 
could in any wav be held responsible. 

The fact that there were no allegations of interest 
in City of Madison v. Schott (247 N. W. 527, Wis., 
1933; p. 38, supra) and Brinkley v. Blevins (160 
S. E. 23, Va., 1931; p. 38, supra) does not detract 
from the controlling authority of those cases in the 
appeals here. They are definite authority to the 
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effect that appellants’ petitions were properly dis¬ 
missed because the petitions show that appellants 
do not have an interest in the lands involved, j 
It should also be noted that the arguments knade 
and eases cited by appellants on pages 94 to l|02 of 
their brief, with regard to the Federal Declaratory 
Judgment Act, supra, are not pertinent to the is¬ 
sues raised by the motions to dismiss. Appellee, 
Harold L. Ickes, Secretary of the Interior, has not 
questioned in his motions to dismiss the legality of 
the Federal Declaratory Judgment Act (qct of 
June 14,1934, 48 Stat. 955) or the form of judicial 
proceedings for which it makes provision. lie has 

i 

not questioned whether the constitutionality of a 
statute can be attacked in a suit under the Decla- 

I 

tory Judgment Act. And so the arguments 0f ap¬ 
pellants relative to these matters and appellants’ 
extensive quotations from the recent treatisb, De¬ 
claratory Judgments, by Edwin Borchard, are 
inapposite. In his treatise, this leading authority 
on declaratory judgments does, however, discuss the 
matters involved in these appeals. On pages 26 
ct seq. he considers the Conditions of Suit for De- 

i 

claratory Judgment. On page 36, with reference 
to the interest in the subject matter required of 
one seeking a declaratory judgment, Mr. Borchard 
states: | 

j 

Legal interest .—It is an essential condition 
of the right to invoke judicial relief that the 
plaintiff have a protectable interest!. The 
fact that under declaratory procedure so 
many types of legal issues are presentable 


i 
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for determination which are incapable of 
any other form of relief has imposed upon 
the courts at the outset the function of de¬ 
termining whether the facts justify the grant 
of judicial relief, i. e., whether the plaintiff 

has a “legal interest” in the relief he seeks. 
* * * 

When the defendant has no power to affect 
the plaintiff’s rights, the suit, as already ob¬ 
served, is likely to be dismissed as present¬ 
ing “no controversy.” The opposition to 
the plaintiff's demand must come from a 
1 source competent legally to jeopardize his 
right. 

Where, however, that is conceded, it still 
remains to determine whether the plaintiff 
has a sufficient interest, pecuniary or per¬ 
sonal, to institute a proceeding worthy of 
judicial relief. * * * 

The only Federal case in point, all of the State 
cases in point, and the leading treatise on declara¬ 
tory judgments—all support the lower court’s or¬ 
ders dismissing the appellants’ petitions for lack 
of actual controversies and for lack of parties plain¬ 
tiff with a real interest in the subject matter of the 
declarations sought. 

CONCLUSION 

From the foregoing argument of appellee, Har¬ 
old L. Ickes, Secretary of the Interior, and upon 
consideration of appellants’ brief, it is manifest: 

That it is apparent from the petitions in these 
cases 1 that appellants do not have any interest in 
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the lands involved, the subject matter of the dlecla- 

i 

rations sought; 

That the appellants cannot, and only the Upited 
States acting through the Attorney General'can, 
seek the declarations prayed for; and, further¬ 
more, that in the situation alleged in appellants’ 
petitions the United States would be barred bjv the 
statute of limitations from seeking such declara¬ 
tions ; i 

That the appellee, Harold L. Ickes, Secretary 
of the Interior, has no jurisdiction over the lands 
involved, the subject matter of the declarations 
sought ; and j 

That for these reasons appellants’ petition's fail 
to show either cases of actual controversy |>r an 
interest of appellants in the subject matter <j>f the 
declarations sought. j 

It is, therefore, respectfully submitted tjo the 
court that the motions to dismiss were properly 
granted and the causes and petitions therein jprop- 
erly dismissed; and that the orders appealed from 
should be affirmed. 

Nathan R. Margold, | 
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the United States relating to service of process 
upon non-resident defendants as to an action] in¬ 
stituted in the District of Columbia, nevertheless 
it must be held that the service of summons ujpon 
said non-resident defendants in California is 
void and of no effect and the said orders of the 
Supreme Court of the District of Columbia 
quashing the service of said summons upon said 
non-resident defendants should be upheld as 
valid by this Court upon this appeal. j... 
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Appellants contend, in substance, that th^ in¬ 
stant action or proceeding is an action in rem be¬ 
cause the patent or instrument of grant exeduted 
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7 i 

Nos. 6376 to 6383, both inclusive, I 
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No. 6376. 

Margaret M. Putnam, et al., Appellants, 
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Harold L. Ickes, et al.. Appellees . 

No. 6377. 

Louis G. Lassig, et al., Appellants, j 

vs. j 

Harold L. Ickes, et al., Appellees. j 
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Charlotte Huegel Dunn, et al., Appellants j 
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Harold L. Ickes, et al., Appellees. 
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John C. Abbott, et al., Appellants, 
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No. 6380. j 

i 

Olive Utt Hill, et al., Appellants, 

vs. I 
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No. 63S1. 

Paul Everett Thompson, et al., Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6382. 

Archibald Hull, et al., Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6383. 

Elmer L. Fordham, et al., Appellants, 

vs. 

Harold L. Ickes, et al.. Appellees. 

Brief for Appellees, Serrano Irrigation District, et al. 

STATEMENT. 

The respective orders of the Supreme Court of the 
District of Columbia in these cases quashing 
the substituted service of summons upon the fol¬ 
lowing named respondents (appellees before this 
court) should be sustained upon this appeal for 
the reasons hereinafter stated: Serrano Irriga¬ 
tion District, a corporation (order made November 
14,1934, R. p. 19); Asa Call; Title Insurance and Trust 
Company^, a corporation; California Trust Company, 
a corporation; Los Angeles Mountain Park Company, 
a corporation; Mountain Park Associates, a corpora¬ 
tion; Los Angeles Athletic Club, a corporation; Riviera 
Country Club (order made October 31, 1934; R. p. 28); 
Superior Oil Company, a corporation; Pacific Western 
Oil Company, a corporation; Bank of America Na¬ 
tional Trust & Savings Association, a corporation (er- 
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roneously named herein as Bank of America!, a cor¬ 
poration, National Trust and Savings Association, a 
corporation); Filiorum Corporation, a corporation (er¬ 
roneously named herein as Frank A. Vanderlip Filior- 
um Corporation); Palos Verdes Home Association, a 
corporation (erroneously named herein as Palo|> Verdes 
Home Corporation); Southwestern Portland Cement 
Company, a corporation; H. H. Helbush & Co., a cor¬ 
poration (erroneously named herein as Ii. Ii. (Helbush 
and Company) Chanslor-Canfield Midway Oil Company, 
a corporation (erroneously named herein as Chanslor 
Canfield Midway Oil Company) (order made October 
31, 1934; R. p. 36); Union Bank & Trust Company, a 
corporation; Mortgage Guarantee Company, a cor¬ 
poration (erroneously named herein as Mortgage 
Guarantee & Trust Co.); California Trust Company, a 
corporation; California Bank, a corporation; Security- 
First National Bank of Los Angeles, a corporation; 
Title Insurance and Trust Company, a corporation; 
Title Guarantee & Trust Company, a corporation; 
Janss Investment Corporation (erroneously named 
herein as Janss Investment Company); Citijzens Na¬ 
tional Trust & Savings Bank, a corporation (errone¬ 
ously named herein as Citizens National Bahk); The 
Lankershim Estate, a corporation (erroneously named 
herein as J. B. Lankershim Estates); (order made Oc¬ 
tober 31, 1934, R. p. 45); The Atchison, Topeka and 
Santa Fe Railway Company, a corporation! (errone¬ 
ously named herein as Atkinson, Topeka and [Santa Fe 
Railroad); Redondo Improvement Company] a corpo¬ 
ration; Huntington-Redondo Company, a corporation 
(erroneously named herein as Huntington,! Redondo 
Company); Security-First National Bank of Los An¬ 
geles, a national banking association (erroneously 


i 


4 


named herein as Security-First National Bank); Bank 
of America National Trust & Savings Association, a 
national banking association (erroneously named here¬ 
in as Bank of America); Mortgage Guarantee Com¬ 
pany, a corporation; Southern California Building 
and Loan Association, a corporation (erroneously 
named herein as Southern California Building & Loan 
Ass hi); John P. Mills Organization, Incorporated, a 
corporation (erroneously named herein as John P. 
Mills Company) (order made October 31, 1934, R. p. 
58). 

It was attempted to serve each one of said respon¬ 
dents herein with summons issued from the Supreme 
Court of the District of Columbia as follows: The sum¬ 
mons in each case was sent to California where each 
one of said respondents resided and there served by 
delivering a copy of the summons upon each one of said 
respondents, said service being so made wholly in the 
State of California. In the motions to quash service 
each of the respondents named, appeared specially for 
the purpose of that motion only and for no other pur- 
pose. (R. pp. 18, 25, 32, 35, 43, 49, 50.) 

Service of summons or other process, in order to con¬ 
stitute a valid service of process must be made as pro¬ 
vided by the statutory law relating thereto. 

ARGUMENT. 

I. 

Nature of the Instant Action or Proceeding. 

The instant action was instituted under and by vir¬ 
tue of the authority of the Act of Congress June 14, 
1934 (U. S. C. A. Title 28, Section 400), reading as fol¬ 
lows: 


“Be it enacted, etc., That the Judicial Cjode, ap¬ 
proved March 3, 1911, is hereby amended i by add¬ 
ing after section 274 C thereof a new sectijon to be 


numbered 274 D, as follows: 

“Sec. 274 D. ‘ (1) In cases of actual controversy 
the courts of the United States shall ha\^e power 
upon petition, declaration, complaint, or dther ap¬ 
propriate pleadings to declare rights and other 
legal relations, of any interested party petitioning 
for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall 
have the force and effect of a final judgment or de¬ 
cree and be reviewable as such. 


“‘(2) Further relief based on a declaratory 
judgment or decree may be granted whenever nec¬ 
essary or proper. The application shall fee by pe¬ 
tition to a court having jurisdiction to gfrant the 
relief. If the application be deemed sufficient, the 
court shall, on reasonable notice, require any ad¬ 
verse party, whose rights have been adjudicated 
by the declaration, to show cause why further re¬ 
lief should not be granted forthwith. 

“ ‘ (3) When a declaration of right or the grant¬ 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a 
jury, such issues may be submitted to a jury in 
the form of interrogatories, with proper instruc¬ 
tions by the court, whether a general verdict be re¬ 
quired or not.’ ” 


Said statute is commonly known as the declaratory 
relief statute. 

The instant suit is an action or proceeding instituted 
for the purpose of determining the rights <jf the re¬ 
spective parties to said respective actions oi} proceed¬ 
ings in and to real property situate wholly ohtside the 
District of Columbia and located wholly in thle State of 
California. Each and all of the above named! appellees 
are residents of the State of California. None of the 
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appellee corporations has ever transacted business in 
the District of Columbia. Proceedings under statutes 
authorizing declaratory relief judgments or decrees 
are generally held by the courts to be actions or pro¬ 
ceedings in equity. 

Holly Sugar Corporation v. F ritzier, 42 Wvo. 

446; 296 Pac. 206 (1931). 

Service of summons upon a defendant residing out¬ 
side the jurisdictional limits of the court was wholly 
unknown to the common law. Such substituted or con¬ 
structive service rests wholly upon statutory enact¬ 
ments for its authority. It is permissible only in the 
cases enumerated by statute. 

Neiv York Life Insurance Co. v. Dunlevy, 241 

U. S. 518; 60 L. Ed. 1140. 

It is possible that the Congress of the United States 
might have granted to the district courts of the United 
States arid the Supreme Court of the District of Co¬ 
lumbia, in connection with the declarators relief en- 
actment of June 14, 1934, power and jurisdiction to 
issue summons and to cause the same to be served upon 
non-resident defendants in an action or proceeding in¬ 
stituted under said enactment. In the case of United 
States of America v. Congress Construction Company. 
222 U. Si 198; 56 L. Ed. 163, the court held that the 
public contractor’s act of August 13, 1888, 25 Stat. at 
L. 443, Chapter 866, U. S. Comp. Stat. 1901, p. 508, Sec. 
1, authorized the circuit court of the district wherein 
action is instituted under said act to bring before it, 
for the purpose of obtaining jurisdiction to render per¬ 
sonal judgments, non-resident defendants by the ser¬ 
vice of process upon them personally in whatsoever 
district of the United States they may be found. 
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However, Congress has not enacted any| statute 
whatsoever authorizing, in such an action or jproceed- 
ing as the instant proceeding, the service of sjicli sum¬ 
mons or other process upon defendants or respondents 
who are residents of other districts than the District of 
Columbia for the purpose of obtaining such (jurisdic¬ 
tion over such non-residents as to authorize file court 
to render a personal judgment against thejm. The 
Congress of the United States has enacted alcode for 
the District of Columbia. Section 46 of tjliat code 
(Title 18) expressly provides that “no actio|n or suit 
shall be brought in the Supreme Court byj original 
process against any person who shall not be an in¬ 
habitant of, or found within the District” unless other¬ 
wise specifically provided. | 

Section 378 of that code (Title 24) authorizes sub¬ 
stituted service upon non-resident defendant^ only “in 
suits for partition, divorce, by attachment, foreclosure 
of mortgages and deeds of trust, the establishment of 
title to real estate by possession, the enforcement of 
mechanic’s liens and all other liens against rCal or per¬ 
sonal property tvithin the district.” (Italic^ ours.) 

Section 374 of said code (Title 24) provides that “in 
a suit against a corporation, whether foreign or do¬ 
mestic, if process can not be served, such corporation 
can be proceeded against as a non-resident defendant, 
by notice by publication.” j 

* Section 378 of said code (Title 24) also [authorizes 
personal service of process on a non-resident defen¬ 
dant out of the District of Columbia “which service 
shall have the same effect and no other as dn order of 
publication duly executed. ’ ’ (Italics ours.) j 

The above constitutes the full measure ojf power in 
respect to the instant subject vested in thje Supreme 


s 


Court of the District of Columbia in respect to the ser¬ 
vice of summons upon non-resident defendants in an 
action or proceeding instituted in that court. Inasmuch 
as the instant action or proceeding is not an action in 
rem but is merely an action in personam and inasmuch 
as all of the real property which, by indirection might 
be affected by a judgment or decree under the said 
declaratory relief enactment, is situated in the State of 
California and beyond the boundaries of the District of 
Columbia, it follows that the service upon the instant 
respondents (appellees in this court) made by delivery 
to them personally in California of a copy of the sum¬ 
mons is not authorized bv any of the statutes enacted 
by Congress for the District of Columbia, is wholly 
void and of no legal effect, and the Supreme Court of 
the District of Columbia did not obtain jurisdiction 
over any of the said respondents (appellees in this 
court). The respective orders of court quashing such 
service of summons were lawfully made and should be 


sustained upon the instant appeal. 

Decisions of the United States Circuit Court of Ap¬ 
peals of the District of Columbia sustaining the instant 
contention are: 


Dexter v. Lichliter , 24 App. D. C. 222; 

Jordan v . Landram , 35 App. D. C. 89; 

Fidelity & Deposit Company v. N. 0. Nelson 
Mfg. Co 50 App. D. C. 102 (1920); 267 Fed. 
746; 

Lindberg v. Humphrey , 53 App. D. C. 243; 2S9 
Fed. 901-907 (1923). 
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II. ! 

Assuming That Any Provision of the Code of j the Dis¬ 
trict of Columbia can be Construed as Incorporat- 
ing, by Reference, Into it, Any Statute of the 
United States Relating to Service of Process Upon 
N 071 -Resident Defendants as to an Actipn Insti¬ 
tuted in the District of Columbia, Nevertheless it 
Must be Held That the Service of Summons Upon 
Said Non-Resident Defendants in California is 
Void and of no Effect and the Said Orders of the 
Supreme Court of the District of Columbia Quash¬ 
ing the Service of Said Summons Upon tfaid Non- 
Resident Defendants Should be Upheld as Valid by 
this Court Upon this Appeal . 

Section 43 of Title 18 of the code of the ijistrict of 
Columbia declares, in substance, that the Supreme 
Court of said district shall have the same pdwers and 
exercise the same jurisdiction as the district courts of 
the United States and that said court shall beldeemed a 
court of the United States. 

i 

The Supreme Court of the United States ip the case 
of United States v. Morse, 218 U. S. 493; 54 L. Ed. 
1123-1127 (citing Sections 760 and 765 of th^ codes of 
said district, the same being the equivalent injsubstance 
to Title 18, Section 43 of said code), held tha|t: (1) the 
Supreme Court of said district is one of general juris¬ 
diction; (2) it possesses all of the powers | which by 
statute are conferred upon the district counts of the 
United States; (3) it has the usual powers ijncident to 
a court of equity at the date of the Revolution, not in¬ 
compatible with the changed form and principles of 
government or affected by subsequent legislation. The 
court cited the case of Clark v. Matliewsoii, 7 App. 
D. C. 382, in support of said declarations. 
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We turn, then, to the applicable sections of the 
United States Judicial Code. Title 28, U. S. C. A., 
paragraph 112, Judicial Code, Section 51, provides: 


“No civil suit shall be brought in any district 
court against any person by any original process 
or proceeding in any other district than that 
whereof he is an inhabitant; but where the juris¬ 
diction is founded only on the fact that the action 
is between citizens of different States, suit shall 
be brought only in the district of the residence of 
either the plaintiff or defendant.” 


Moreover, where the action is based upon a federal 
statute (as in the case at bar), the action must be 
brought ih the district where the defendant is an in¬ 
habitant. 


Ladetv v. Tennessee Copper Co., 218 U. S. 357; 
Seaboard Rice Mill Co. v. Chic. R. I. do Pac. R. 

R. Co., 270 U. S. 363, 70 L. ed. 633; 

Re Keasbey & Mattison Co., 160 U. S. 221, 40 L. 
ed. 402. 


Also, where there is more than one defendant, a single 
defendant may move to dismiss on the ground that the 
action against him is not brought in the district of 
which he is an inhabitant. 

Camp v. Gress, 250 U. S. 308; 63 L. ed. 998. 

The only other section of the United States Judicial 
Code is Section 57 of the Judicial Code (Section 118, 
Title 28, U. S. C. A.). It is the only section pertaining 
to service of process upon non-resident defendants in 
actions brought in the U. S. District Courts. Said sec¬ 
tion authorizes service of process by publication upon 
non-resident defendants in any action brought in any 


I 
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district court of the United States to enforce tiny legal 
or equitable lien upon or claim to, or to reniove any 
encumbrance or lien or cloud upon the title to real or 
personal property “within the district” whbre such 
suit is brought, if such non-resident defendant cannot 
be found within the district or does not voluntarily ap¬ 
pear in the action. 

Said section of the Judicial Code must be qonstrued 
as follows: It authorizes the court to make an order 
directing personal service of process upon a jnon-resi- 
dent defendant or defendants (in such an action) in 
any place within the United States where such non¬ 
resident defendant or defendants may be fbund. In 
the event that such non-resident defendant pr defen¬ 
dants cannot be found anywhere within the United 
States so as to be served with process personally some¬ 
where in the United States, then and in that event the 
court has power and jurisdiction to make an order for 
publication of summons once a week for six cdnsecutive 
weeks upon such non-resident defendant or defendants. 
However, such personal service of process typon such 
non-resident defendant or defendants can onl j/ he made 
upon them and/or such service of process by publica¬ 
tion can only be made upon them in an action fo enforce 
a legal or equitable lien upon or claim to, or to remove 
an encumbrance or lien or cloud upon the title to real 
or personal property situate within the Lfistrict in 
which such action is instituted. 

Said section of the Judicial Code, if applicable to 
service of process upon non-resident defendants in an 
action or other proceeding instituted in the Supreme 
Court of the District of Columbia has no Application 
whatsoever to the service of process in the instant ac¬ 
tion or proceeding instituted under the so[called de- 


i 
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claratory relief statutory enactment adopted by Con- < 

gress in 1934. This must follow for the very good rea¬ 
son that no part of the real property which constitutes 
the res of the action, the respective rights to which are 
to be adjudicated in this action, is situate within the 
District of Columbia. All of said property is situate 
in the State of California. 

Therefore, the respective orders of court quashing 
service upon the non-resident defendants hereinabove > 

named were proper and valid and said orders should 
be affirmed by this court upon this appeal. 

The following decisions of the federal courts amply 
support the instant contention: 

In the case of Herndon v. Ridgivay, 17 How. 424; 15 
L. Ed. 100, the action was one in personam only. It 
was instituted in the U. S. District Court of the North¬ 
ern District of Mississippi. Certain of the defendants 
were citizens of the State of Alabama/ The court said: 

“The jurisdiction of the district court over par¬ 
ties is acquired only by a service of process or 
their voluntary appearance. It has no authority 
to issue process to another state. In the present 
case the absent defendants decline to appear and 
process cannot be served, so that the court is with¬ 
out any jurisdiction over the essential parties to 
the bill.” (Italics ours.) 

A 

In the case of Mexican Central Railway Co. v. Pink¬ 
ney, 149 U. S. 192; 37 L. Ed. 699-705, the action was 
one in personam. The court said: 

“Jurisdiction is acquired as against the person 
by service of process; but as against property 
within the jurisdiction of the court, personal ser¬ 
vice is not required. Boswell v. Otis, 50 U. S. 9 
How. 336 (13 L. Ed. 164); Pennoyer v. Neff, 95 


U. S. 714 (24 L. Ed. 565). But it is well settled 
that no court can exercise, at common laiv, juris¬ 
diction over a party unless lie is served jwith tlie 
process within the territorial jurisdiction of the 
court, or voluntarily appears. Kendall v. United 
States, 37 U. S. 12 Pet. 524 (9 L. Ed. 1181); Harris 
v. Hardeman, 55 U. S. 14 How. 334 (Ur L. Ed. 
444).” j 

In the case of Munter v. Weil Corset Company, a cor¬ 
porationi, 261 U. S. 276; 67 L. Ed. 652, the action was 
one in personam. It was instituted in the United 
States District Court for the District of Connecticut by 
the Weil Corset Company against said Munter, a citizen 
and resident of the State of New York. Service of 
process was made upon said Munter by delivering to 
him in the City of New York a copy of the writ and bill 
of complaint. The court held said service td be void 
because the U. S. District Court for the District of Con¬ 
necticut “had no power to send its process\ to New 
York for service (Italics ours.) The cour^ cited in 
support of its said ruling the following cases: 

Toland v. Sprague, 12 Pet. 300-330; 9 L. Ed. 
1093-1105; j 

Herndon v. Ridgway, supra; 

New York Insurance Co. v. Bangs, 103 U. S. 435; 
26 L. Ed. 580. 

The following cases decided by the U. S.j District 
Courts also amply support the instant contention: 

U. S. v . Waverly Club, 22 Fed. (2) 42^ (1927); 

Maya Corporation v. Smith, 32 Fed. (2) 350 
(1929); 

Kansas City Southern Railway Co. v. Chicago 
Great Western R. Co., 58 Fed. (2) 8ip. 
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In these cases, each of which was recently decided by 
a U. S. District Court, the court held that process could 
not be served upon a non-resident defendant in an ac¬ 
tion in personam instituted in a U. S. District Court. 

In the case of Maya Corporation v. Smith y supra, the 
court said: 

“It is, of course, generally and fundamentally 
true that jurisdiction over a non-resident for pur¬ 
poses' of obtaining a personal judgment or decree 
against him can be acquired only by service of 
process on him within the territorial jurisdiction 
of the court, or by his voluntary appearance. 
Mexican Central Railway v. Pinknev, 149 U. S. 
194, 209, 13 S. Ct. 859, 37 L. Ed. 699; Wilson v. 
Seligman, 144 U. S. 41, 12 S. Ct. 541, 36 L. Ed. 
338.” 

Of course, the leading case in support of the instant 
contentioh is the well known case of Pennoyer v . Neff, 
95 U. S. 714; 24 L. Ed. 565. That case holds that a 
judgment in personam cannot be rendered in an action 
instituted in a court of a designated jurisdiction against 
a non-resident defendant upon service of process upon 
him by substituted service, to-wit, service by publica¬ 
tion and/or by delivering to him in the state of his 
residence a copy of the writ of process. Said case is 
also authority for the following proposition: Such sub¬ 
stituted service upon a non-resident defendant by pub¬ 
lication and/or by serving upon him in the state or 
judicial district of his residence can be held to be valid 
only when the action in respect to which such service is 
made is an action involving real or personal property 
situate within the state or district within which the ac¬ 
tion is instituted. This case has been cited many times 
by the federal courts and the state courts as authority 
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for said propositions of law. The ruling* first herein¬ 
above referred to made in said case is certainly ap¬ 
plicable to the instant case. j 

hi. ! 

i 

Nothing has Been Presented to the Court for Consid¬ 
eration Under Division I of the Argument Found 
in the Brief of Appellants. 

! 

Appellants under point I of their brief makb the fol¬ 
lowing* contention: j 

“ Under the declaratory judgment act of Con¬ 
gress of June 14, 1934, process from the (Supreme 
Court of the District of Columbia can bje sent to 
California for service on residents there \Wio claim 
an interest in the rights to be declared in hn equity 
suit in said court under said act.” j 

j 

Appellants assert that the instant petition^ are “in 
ran” and not “in personam”. 

Thereafter appellants state, in substance, that Con¬ 
gress intended to make a distinction as to jurisdiction 
between proceedings under paragraph 1 of the Act and 
proceedings under paragraph 2 of the Act. Tjhis is evi¬ 
denced (so they contend) by the fact that paragraph 1, 
as passed by the House and before the Seijate Judi¬ 
ciary Committee in the hearings in April, 1928, read 
as follows: 

“ ‘Sec. 274 D. (1) In cases of actual controversy 
in which, if suits were brought, the courts of the 
United States would have jurisdiction, the said 
courts upon petition shall have jurisdiction to de¬ 
clare rights and other legal relations on (request of 
any interested party for such declarations whether 
or not further relief is or could be prayed, and 
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such declarations shall have the force of final de¬ 
cree and be reviewable as such. ’ ” 

Section 1 of said Act, as adopted by Congress, reads 
as follows: 

“In cases of actual controversy the courts of 
the United States shall have power upon petition, 
declaration, complaint, or other appropriate plead¬ 
ings to declare rights and other legal relations, of 
any interested party petitioning for such declara¬ 
tion, whether or not further relief is or could be 
prayed, and such declaration shall have the force 
and effect of a final judgment or decree and be re- 
viewable as such.” 

Appellants declare that “Congress knew that under 
the laws as construed by the courts * * * appellee, 
Secretary of the Interior, is amenable only to the courts 
of the District of Columbia. 

Appellants further insist that, as Congress did not 
accept and adopt the uniform act, the courts are com¬ 
pelled to presume that Congress intended to make a 
difference as to the jurisdiction of the court to declare 
rights and other legal relations under paragraph 1 of 
the Act as adopted and the jurisdiction of the court to 
enforce a judgment or decree rendered under para¬ 
graph 1 of the Act by virtue of the powers vested in 
the court under paragraph 2 of said Act. 

It is very evident that the court is given jurisdiction 
over a subject matter, to-wit, to declare the rights and 
other legal relations of the petitioner and parties law¬ 
fully brought before the court in respect to the con¬ 
troversy between the parties and that this jurisdiction 
is granted to the court in paragraph 1 of the Act. 

Paragraph 2 of the Act assumes that a valid judg¬ 
ment or decree has been rendered in favor of the peti- 


tioners against parties lawfully brought before the 
court under proceedings within the purview pf para¬ 
graph 1 of the Act. This must be the assumption be¬ 
cause paragraph 2 of the Act declares in substance that 
further relief “based on a declaratory judgment or 
decree’’ may be granted whenever necessary or proper 
under a petition to the court having jurisdiction to 
grant the relief and that, if the application b^ deemed 
sufficient, the court shall, “on reasonable notice, re¬ 
quire any adverse party, whose rights have been ad¬ 
judicated by the declaration, to show cause i^hy fur¬ 
ther relief should not be granted forthwith ” 

Paragraph 2 of the Act can reasonably be construed 
only as follows: It grants power to the courf already 
having jurisdiction over the subject matter ofj the pro¬ 
ceedings under paragraph 1 of the Act and okrer peti¬ 
tioner and parties defendant or respondent ^lawfully 
brought before the court by process or by their appear¬ 
ance in the action or proceeding) upon petition of the 
successful party, under such notice and service thereof 
to parties already lawfully before the courf, as the 
court may direct, to render a further judgment or de¬ 
cree granting further relief to the successful party 
based upon the declaratory judgment or decre^ already 
rendered under paragraph 1 of the Act. 

However, there is nothing whatsoever in paragraph 
1 of said Act touching the subject of the issuance of 
process and/or the service of process upon resident or 
non-resident defendants or respondents named as such 
in the petition. Section 274 D is in terms ah amend¬ 
ment to the judicial code by adding a ne\/ section 
thereto. It is inconceivable that such sectio^i repeals 
or changes the law or the rules as to jurisdiction and 
service, and it is only in respect to Section 2 that a 
party may be haled into court upon “reasonable no- 
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tice’\ Therefore, the court must look only to the pro¬ 
visions of Section 378, Title 24 of the Code of the Dis¬ 
trict of Columbia or to the provisions of Section 57 of 
the Judicial Code of the United States for the purpose 
of ascertaining whether or not summons was lawfullv 
served in the instant case upon the defendants or re¬ 
spondents herein (now appellees) resident in the State 
of California. 

Apparently the petitioners herein (according to their 
petitions) are seeking* at the hands of the court a de¬ 
claratory judgment or decree, in substance, adjudicat¬ 
ing* the grant or patent involved in the instant proceed¬ 
ings to be invalid and void and further declaring the 
respective rights of the petitioners and the defendants 
or respondents herein in respect to the real property 
described in the petition, all of which is situate wholly 
without the boundaries of the District of Columbia and 
wholly within the boundaries of the State of California. 

Insofar as the instant action or proceeding is one 
seeking an adjudication of the invalidity of the grant 
or patent issued by the United States as to the real 
property in question, it is merely an action in per¬ 
sonam. It cannot be an action in rem for the res, if 
any, herb involved is real property wholly situate in 
the State of California. The grant or patent is not the 
res involved in the instant proceeding. 

An action which lias for its purpose the cancellation 
of an instrument conveying real property is an action 
in personam, especially if the real property in question 
is whollv situate outside the boundaries of the juris- 
diction of the court. 

Undoubtedly, if the court acquires jurisdiction over 
the jierson of the owner of an interest in real property 
situate in another state or a claimant to some interest 






in real property situate in another state than jhe state 
in which the court has jurisdiction, such court has 
power and jurisdiction in equity to render a judgment 
against the person before the court annulling an in¬ 
strument conveying real property situate beyond the 
jurisdiction of the court. This rule of law jwas laid 
down bv the courts of England in the earhj case of 
Arglasse v. Muschamp, 1 Vern. 75. 

The English court, in substance, held thai such a 
judgment or decree of the court was in personam only. 

In the case of Todd v. Lancaster, 104 KyJ 427; 47 
S. W. 336, the court said: 


“It is well settled that suits for rescission * * * 
of agreements respecting land are transitory and 
not local.” 

i 

j 

The federal courts have held that a court spitting in 
one state having personal jurisdiction of the defendant 
mav entertain a suit to remove a cloud on the title of 
real property situate in another state, which! cloud is 
caused by the unfounded claims of such defendant. 

Briggs v. French, Fed. Cas. No. 1,870. j 


Such a decree, however, is merely an estoppel by 
judgment in personam. 

In the case of Kirklin v. Atlas Savings <& Loan Asso¬ 
ciation (Tenn. Ch. App.), 60 S. W. 149, the cpurt held 
that a court of chancery of one state, having! personal 
jurisdiction over all the necessary defendants, may en¬ 
tertain a suit for the establishment of the ri^lit of the 
complainant to a tract of land in another statS. 

In the case of Ft. Wayne Trust Company 1 , v. Sihler 
(Ind. App.), 72 N. E. 494, the court held that ijf the trial 
court had personal jurisdiction of the parties, it has 
power and jurisdiction in equity to declare a| note and 
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a mortgage upon real property situate in another juris¬ 
diction to be void. 

In the case of Jones v. Byrne , 149 Fed. 457-469, the 
court held an action to cancel a contract for the sale 
of real prbperty to be an action in personam. 

A court of equity in one state has power and juris¬ 
diction to compel a defendant lawfully brought before 
it to cancel and execute a discharge of a mortgage cov¬ 
ering real property in another jurisdiction. 

Williams v. Fitzhugh, 37 N. Y. 444. 

However, it is important to note that the jurisdiction 
of a court to remove a cloud upon the title of real 
property beyond the territorial jurisdiction of the 
court bv annulling an instrument affecting the title to 
such real property, is only acquired by obtaining juris¬ 
diction over the person of the parties owning or claim¬ 
ing to own such real property and such judgment or 
decree operates in personam only. 

Hart v. Sanson , 110 U. S. 151; 28 L. Ed. 101. 

In that case the court held that such a judgment or 
decree is not in rem but operates only in personam as 
a judgment or decree estopping the defendant or de¬ 
fendants lawfully brought before the court from assert¬ 
ing his or their claim to the real property in question 
and/or by directing such person or persons (defendant 
or defendants in the action) to deliver up his or their 
deed to be cancelled. The Supreme Court of the United 
States further held that, because the judgment for the 
surrender and cancellation of the deed in question was 
a judgment in personam and not a judgment in rem, 
the trial court had not the power to render such decree 
even as tb land within the jurisdiction of the court upon 
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constructive service against a non-resident defendant. 

See also the case of Corbett v. Nutt, 10 Wall. 464, 19 
L. Ed. 976, a case in which the Supreme Court | of the 
United States held that the Supreme Court of tljie Dis¬ 
trict of Columbia could not, bv the mere force of its 
decree, transfer the title to land lying without itj> juris¬ 
diction from the party in whom it was vestedj. The 
court said: 

“In this case it appears to be conceded tlhat the 
Supreme Court of the District of Columbia ex¬ 
ceeded its authority in appointing McPherson 
trustee, in place of Nutt, of the land in Virginia. 
That court could not, by the mere force of| its de¬ 
cree, transfer the title to land lying without its 
jurisdiction from the party in whom it wad vested 
by the will of Mrs. Hunter. A court of equity act¬ 
ing upon the person of a defendant may control the 
disposition of real property belonging to him sit¬ 
uated in another jurisdiction, and even in a foreign 
country. It may decree a conveyance and [enforce 
its execution by process against the defendant, 
but neither its decree nor any conveyance under 
it, except by the party in whom the title id vested, 
is of any efficacy beyond the jurisdiction of the 
court. This is familiar law, and was declared by 
this court in Walkins v. Holman, 16 Petj 57, the 
court observing that 4 no principle was better es¬ 
tablished than that the disposition of rea,l estate, 
whether by deed, descent, or by any othbr mode, 
must be governed by the law of the State where 
the land is situated. ’ ” ! 


l 
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rv. 

Appellants Contend, in Substance, That the Instant 
Action or Proceeding is an Action in Rem Because 
the Patent or Instrument of Grant Executed by 
the United States in Respect to the Real Property 
Described in the Petitions is Located' in the Dis¬ 
trict of Columbia and, Further, Because Defen¬ 
dant Harold L. I ekes, Secretary of the Interior, is 
Presently Residing Within the Jurisdiction of the 
Court and has Custody of the Patent or Other 
Original Evidence of Title Executed by the United 
States in Respect to the Real Property Described 
in the Petitions. There is Nothing in this Point 
and the Cases Cited by Appellants in Respect to 
Said Point do Nof Support the Appellants’ Con¬ 
tention in Respect to the Instant Action or Pro¬ 
ceeding. 

The case of Jones v. Rutherford, 26 App. D. C. 114, 
is not in point as to the instant proceeding. Said case 
did not involve an instrument conveving title to real 
property. The subject matter of the action was a 
draft drawn in favor of the appellant which constituted 
personal property. The instrument in question and 
the fund against which it was drawn were physically 
present within the jurisdiction of the Supreme Court 
of the District of Columbia. Therefore, the court held 
that if said draft was improperly withheld by the 
Treasurer of the United States, the courts of the dis¬ 
trict would constitute the proper forum wherein its 
delivery could be enforced; that mandamus would lie 
to compel its delivery to the person entitled to receive 
it and injunction would lie to prevent its delivery to a 
person not entitled to receive it. Therefore, the court 
in substance, held that the Supreme Court of the Dis- 
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trict of Columbia had jurisdiction over the d^aft as 
rem. ! 

The cases of Payne v. N etc ton, 255 U. S. 438, and 
Layne v. Hoglund, 244 U. S. 174, have no application 
to the instant proceedings, for each said case involved 
a proceeding for a writ of mandamus directed ^gainst 
the Secretary of the Interior to require him to issue a 
patent to land in other states. In such proceedings it 
was necessary for the court to acquire jurisdiction over 
the person of the Secretary of the Interior which juris¬ 
diction could be acquired only in an action or proceed¬ 
ing instituted in the District of Columbia, itone of 
the cases cited in appellants’ brief in respect! to the 
instant point has any application to the present pro¬ 
ceedings. | 

The following cases apply to this action: 

! 

The case of Larson v. Dubuque F. d M. Insurance 
Co., 238 Mich. 366; 213 N. W. 140 (1927) involved an 
action instituted by the holder of a draft to ijave de¬ 
termined his rights in the funds he collected on the 
draft as against the contention of one of the payees 
that his endorsement was a forgery. Some of the de¬ 
fendants, non-residents, had been served by substi¬ 
tuted service of process. The court held that tjie draft 
in the hands of a bank in the state where thb action 
was instituted was not such property as woitld give 
the courts of Michigan jurisdiction of the debt which 
it represented as the debt had its situs in Illinois. 

The case of Crichton v . Wingfield, 258 U. $. 66; 66 
L. Ed. 467, was an action in equity to determine title 
to promissory notes against an assignee thbreof, a 
resident of the State of Mississippi. The complainant 
had removed said notes to the State of Neiv York. 

i 

The Supreme Court of the United States held!that the 
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mere physical presence in the State of New York of 
said notes did not make them personal property of 
such localized character in the southern federal dis¬ 
trict of that state as would justify service of process 
upon a non-resident defendant upon the theory that 
the situs of the res was in the State of New York. 

The res, if any, involved in the instant proceeding 
is the real property wholly situate in the State of 
California. The instant action or proceeding* is, in 
substance and legal effect, merely an action, first, to 
obtain a decree of the court, under paragraph 1 of the 
federal declaratorv relief enactment, determining the 
patent issued by the United States covering the real 
property described in the petition to be null and void 
and of no effect; and, secondly, upon the basis of such 
an adjudication, to determine the personal right of 
the petitioners as against the respondents (appellees 
before this court) in and to said real property, wholly 
situate in the State of California and wholly beyond 
the boundaries of the District of Columbia. It is ap¬ 
parent that the res of the action, if any, is the said 
real property. The court has no jurisdiction whatso¬ 
ever over said real property. Finally, the main pur¬ 
pose and intent of the petitioners in instituting the in¬ 
stant proceedings to obtain a decree of the Supreme 
Court of the District of Columbia cancelling and an¬ 
nulling said patent. Therefore, the proceeding must 
be a proceeding in personam, only, as against the in¬ 
stant appellees. Said court has no jurisdiction to can¬ 
cel a written instrument conveying or affecting title 
to real property situate in another state unless all of 
the parties to be affected by the decree of cancellation 
are lawfully served with process. 
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Calkins v. Westervelt, 214 Fed. 415; 

Gugel v. Iliscox, 216 N. Y. 145; 110 N. Ej 499; 
Malone v. Kelly, 101 Ga. 194; 28 S. E. 6S$j). 

i 

None of the appellees lias been lawfully served with 
summons in the instant proceedings. Therefore, the 
respective orders of the trial court quashing service of 
summons upon the appellees, upon proceedings in¬ 
stituted by them for the special purpose of obtaining 
such orders, should be affirmed upon this appeal. 

Respectfully submitted, 

I 

• . 

Challen B. Ellis, 

George Martinson, 

Attorneys for Appellees 
named on pages 4, 3 and 
4 hereof. j 

F. W. Clements, 

J. C. Gibson, 

Of Counsel. 
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Brief for Appellees Santa Ana Sugar Company, a 
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nia and The Irvine Land Company. 
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Attorneys for above 
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<Hmte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 

i 

i 

October Term 1934 

Nos. 6376 to 6383, both inclusive, 
consolidated. 


No. 6376 

Margaret M. Putnam, et al., Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6377. | 

Louis G. Lassig, et al., Appellants, j 

vs. 

Harold L. Ickes, et al., Appellees. 

j 

No. 6378. | 

Charlotte Huegel Dunn, et al.. Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6379. j 

John C. Abbott, et al., Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6380. | 

Olive Utt Hill, et al.. Appellants, 

vs. 

Harold L. Ickes, et al., Appellees. 
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No. 6381. 

Paul Everett Thompson, et al., Appellants , 

vs. 

Harold L. Ickes, et al., Appellees. 

No. 6382. 

Archibald Hull, et al., Appellants y 

vs. 

Harold L. Ickes, et al., Appellees. 


No. 6383. 

Elmer L. Fordham, et al., Appellants , 

vs. 

Harold L. Ickes, et al., Appellees. 

Brief for Appellees Santa Ana Sugar Company, a 
Dissolved Corporation; Jotham Bixby Company 
(case 6376); Standard Oil Company of California 
(cases 6378 and 6381); Dominguez Estate Com¬ 
pany; Torrance Water, Light and Power Com¬ 
pany; Union Oil Company of California (case 
6381) and The Irvine Land Company (cases 6382 
and 6383), Corporations. 

STATEMENT 

The appellants’ “Statement of the Case” recites 
that the Supreme Court of the District of Columbia 
bv final decrees entered October 31, 1934, sustained 
“ motions by the above named corporate appellees 
made on special appearances to quash the summons 
and service and to dismiss on the ground that the 
said appellees were not residents in the District of 
Columbia or corporations created or doing business 


in the District of Columbia and none of them' served 
in the District of Columbia, but was each served in 
Calif ornia. ,, j 

We cannot wholly agree with statement last above 
quoted. None of the appellees named herejin were 
legally validly served in California or elsewhere. 
Moreover, in Case 6381 the attempted service by a 
United States Deputy Marshal upon the Standard Oil 
Company of California was on Mr. W. M. grazier, 
Los Angeles, California, who is not and nqver has 
been an officer of said Corporation, and liadjnot and 
never has had any authority to transact business for, 
or to represent the said Standard Oil Company of 
California within the District of Columbia oi* in any 
other place. Record, page 57. j 

The property involved is situated in the State of 
California and each of the appellees above named is 
a foreign corporation, organized under the j laws of 
one of the States; none of them had or has a place of 
business in the District of Columbia, was of is con¬ 
ducting or transacting any business therein; owns 
any property therein; or had nor has any officer, 
agent or representative therein. Record pages 12, 
13, 33, 51, 53, 54, 56, 62 and 67. 

The Court below, sustaining the motions \o quash, 
held in each case: 


44 It appearing from the motion to qu^sh serv¬ 
ice herein in connection with the allegations of 
the petition and the arguments of counsel, that 
the foregoing respondent is not an inhabitant of, 
found in, or served in the District of (polumbia, 
and the petitioners electing to stand onj the pur¬ 
ported service made as to said respondent, it is, 
of the Court's own motion, on this 31$t day of 
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October, 1934, ORDERED that the petition be 
dismissed as to the foregoing named respondent.” 

The petitioners elected to stand on their petitions 
filed in each case. 


ARGUMENT 

The Court below rightly held that it had no juris¬ 
diction over the appellees herein named. 

The Supreme Court of the District of Columbia 
possesses the same powers and exercises the same 
jurisdiction as a District Court of the United States 
and is a United States Court (D. C. Code Title 18, 
Cli. 3, Sec. 43). Section 46 of the same chapter pro¬ 
vides : 


“No action or suit shall be brought in the Su¬ 
preme Court by original process against any per¬ 
son who shall not be an inhabitant of, or found 
within, the District, except as otherwise specially 
provided.” (R.S.D.C. Sec. 767.) 

Title 28, U. S. C. A. Para. 112—Judicial Code, Sec. 
51, provides: 

“No civil suit shall be brought in any district 
court against any person by any original process 
or proceeding in any other district than that 
whereof he is an inhabitant; but where the juris¬ 
diction is founded only on the fact that the action 
is between citizens of different States, suit shall 
be brought only in the district of the residence 
of either the plaintiff or defendant.” 

Where the action is based upon federal statute (as 
in the cause at bar) the action must be brought in the 
district where the defendant is inhabitant. 


Ladew v. Tennessee Copper Co., 218 U.| S. 357; 

Seaboard Rice Mill Co. v. Chic. R. I. \& Roc. 
R. R. Co., 270 U. S. 363, 20 Fed. 2n4 633; 

ReKeaskey & Matt is on Co., 160 U. S. 221, 40 
L. ed. 402. 

l 

I 

I 

Where the suit is brought in a district otl^er than 
that of which the defendant is an inhabitant and 
timely objection to the venue is made on that Iground, 
the only course open for the court is to dismiss the 
suit. 

Burnrite Coal Briquette Co. v. Riggs, 2[74 U. S. 
208, 71 L. ed. 1002. ‘ 1 j 

• | 

i 

Where there is more than one defendant, ^ single 
defendant may move to dismiss on the groijnd that 
the action brought against him in the district is not 
brought against him in the district of whi^h he is 
an inhabitant. 

Camp v. Gress, 250 U. S. 308, 63 L. ed. 997. 

i 

In the District of Columbia where the action is one 

I 

in personam against a non-resident defendant and 
the motion to set aside an order for publication or 
to quash service is made and sustained, th^ proper 
procedure is for the court to dismiss the petition or 
bill on its own motion. j 

Fidelity £ Deposit Co. v. Nelson, 50 App. D. C. 
102, 103. 

If the attempted service of process (constructive, 
substituted or otherwise) to be sought be predicated 
on the powers of the Federal District Courti it must 
fail because 4 ‘there is no power in the Federal law 
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to order actual personal service of process beyond 
its territorial jurisdiction.” 

Robertson v. Labor Board, 268 U. S. 619, 69 
L. ed. 1119; 

Higgins v. Calif. Prune & Apricot Growers 
Assn., Inc., (C. C. A. 2nd Cir. 1922) 282 Fed. 
550. 

But appellants contend that notwithstanding the 
foregoing 1 laws and decisions “under the Declaratory 
Judgment Act of Congress of June 14, 1984, process 
from the Supreme Court of the District of Columbia 
can be sent to California for service on residents 
there who claim an interest in the rights to be de¬ 
clared in an equity suit in said court under said Act.” 

The so-called Declaratory Judgment Act of June 
14, 1934, 48 Stats. 955-956 amended the Judicial Code 
by adding after Section 274-C a new section num¬ 
bered 274-D, reading as follows: 

“See. 274D. (1) In cases of actual controversy 
the courts of the United States shall have power 
upon petition, declaration, complaint, or other 
appropriate pleadings to declare rights and other 
legal relations of any interested party petitioning 
for such declaration, whether or not further re¬ 
lief is or could be prayed and such declaration 
shall have the force and effect of a final judg¬ 
ment or decree and be reviewable as such. 

“(2) Further relief based on a declaratory 
judgment or decree may be granted whenever nec¬ 
essary or proper. The application shall be by 
petition to a court having jurisdiction to grant the 
relief. If the application be deemed sufficient, the 
court shall, on reasonable notice, require any ad¬ 
verse party, whose rights have been adjudicated 
by the declaration, to show cause why further re¬ 
lief should not be granted forthwith. 


“(3) When a declaration of right or the grant¬ 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a 
jury, such issues may be submitted to a jury in the 
form of interrogatories, with proper instructions 
by the court, whether a general verdict be re¬ 
quired or not.” [ 

i 

! 

We find nothing in the language of said 27j4D which 
repeals or changes the law or rules as to service. In 
the second paragraph of the section there iS a provi¬ 
sion for further relief by petition to a court having 
jurisdiction but this does not presuppose or permit an 
original suit for declaratory judgment to bb brought 
in a court having no jurisdiction over the parties or 
property. 

Under the Tennessee Declaratory Judgment Act, 
Chapter 29 Tennessee Public Acts 1923, the highest 
court in Tennessee has held that no judgment or de¬ 
cree will be rendered when all the parties] who will 
be adversely affected by it are not before tjhe Court. 

Harrell v. American Home Mortgage Co., 161 
Tenn. 646; 32 S. W. 2nd 1023; 288 U. S. 260. 


It would be unthinkable in legal procedure that 
parties seeking a declaratory judgment j affecting 
property in and belonging to inhabitants of Hawaii 
could bring a suit in Maine, binding such! non-resi¬ 
dents of the District of Maine by an attempted service 
upon the defendants by a Deputy Marshal ijn Hawaii. 

The contention of appellants in this particular is 
untenable and erroneous and not in aceorcj. with the 
Act or its purpose. The purpose is clearly] stated in 
paragraph 1 of 274D which in no way chanlges or re¬ 
peals the provisions as to service contained in the 
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preceding sections of the Judicial Code (Title 28, 
Chapter 4, U. S. Code, paragraphs 111, 112, 113, 115, 
116 and 118, Sections 50, 51, 52, 54, 55 and 57 Judicial 
Code). 

Report of the House of Representatives Judiciary 
Committee (No. 1274, 73rd Congress, 2nd session) of 
April 17, 1934, on this bill or act is in part as follows: 

44 The bill fairly discloses its purpose and scope. 

# # # 

4 4 The principle involved in this form of pro¬ 
cedure is to confer upon the courts the power to 
exercise in some instances preventive relief; a 
function now performed rather clumsily by our 
equitable proceedings and inadequately by the 
law courts. 

44 A most simple and striking definition of the 
procedure is thus made by Professor Borchard, 
of the Yale University School of Law. He writes: 

4 4 4 The declaratory judgment, it will be recalled, 
enables parties who are uncertain of their legal 
rights, and are pecuniarily or otherwise preju¬ 
diced by actual or potential adverse claims by 
others, to invoke the aid of the courts for the de¬ 
termination of their rights before an injury has 
been done.’ 

44 Therefore, this form of preventive relief is 
distinguishable from curative relief in that the 
latter is incapable of redress until an injury has 
occurred or the contract broken. 

4 4 The bill under consideration does not exhaust 
the principles involved in support of ‘declaratory 
judgments,’ but is a modified effort to secure re¬ 
lief by such procedure. The first section confines 
relief to actual, not potential, controversies; and 
the procedure may be invoked whether or not fur¬ 
ther consequential relief should be had, though 
a declaratory judgment has the force and effect 
of a final judgment or decree. Again, large dis¬ 
cretion is conferred upon the courts as to whether 
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or not they will administer justice by |this pro¬ 
cedure. 

“The ‘declaratory judgment’ is a useful pro¬ 
cedure in determining jural rights, obligations, 
and privileges, but may be applied to the ascer¬ 
tainment of almost any determinative fabt or law. 
The declaration of a status was perhaps the 
earliest exercise of this procedure, such as the 
legality of marriage, the construction of written 
instruments, and the validity of statutes. It is 
intended to save tedious and costly litigation by 
ascertaining at the outset the controlling fact or 
law involved, thus either concluding the litigation 
or thereafter confining it within more precise lim¬ 
itations. If the meaning of a contract is contro¬ 
verted, for example, it may be needless) to break 
it in order to obtain authoritative construction of 
the instrument, thus saving time and co^t. These 
and other instances, together with the successful 
experience of the States which have used the pro¬ 
cedure, make it most desirable that this legislation 
should be enacted.” 

This does not indicate any intent on the part of the 
legislators to change or depart from existing law 
and rules as to jurisdiction and service. It author¬ 
izes the use of the same tribunals and procedure “to 
save tedious and costly litigation by ascertaining at 
the outset the controlling law or fact involved, thus 
either concluding the litigation or thereafter confin¬ 
ing it within more precise limitations.” Moreover, 
“the controlling law or fact involved” has been as¬ 
certained by the United States Circuit Court of Ap¬ 
peals, Ninth Circuit, in the case of one of the grants 
affected by this proceeding. See Hogan y. United 
States, et al, 72 Federal 2nd pages 799-807. 

From the foregoing it is clear that the 0ourts of 
the District of Columbia were and are wholly without 
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jurisdiction over the persons or property of these ap¬ 
pellees. 


CONCLUSION 

It is therefore respectfully submitted that the or¬ 
ders or decisions of the Court below of October 31, 
1934, as to these appellees and each of them should 
be affirmed. 

EDWARD C. FINNEY, 
WILLIAM Cx. FEELY, 
Attorneys for Appellees. 

Santa Ana Sugar Company (a dissolved Corpo¬ 
ration), 

Jotham Bixbv Company, 

Standard Oil Company of California, 

, Dominguez Estate Company, 

Torrance Water, Light and Power Company, 
Union Oil Company of California, and 
Irvine Land Company. 
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JANUARY TERM, 1935. 


Nos. 6376 to 6383, 

Both Inclusive, Consolidated. 


MARGARET PUTNAM, ET ALS., Appellants, 


v$. 

| 

HAROLD L. ICKES, ET ALS., Appellees. 


Reply Brief for Appellants. 


REPLY TO PRIVATE APPELLEES. j 

The appellees failed to note the difference between 
the words “shall have power’’ in the Act and title words 
“shall have jurisdiction” in the bill that was ^hanged, 
and that the words 4 *would have jurisdiction” in line 3 
of the bill were omitted. 

The word *‘power” as used in the Act of ^June 14 , 
1934 (48 Stats. 955), is broader than “jurisdiction”, it 
includes not only jurisdiction, but also the ability to 
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summons and/or to bring into the Court from any other 
District. 

The rule as to repeal by implication is “ Leges pos¬ 
terior es priores contrarias abroga/nt”. Broom, Max. 27. 

I “If two inconsistent acts be passed at different 
times, the last is to be obeyed, and if obedience can¬ 
not be observed without derogating from the first, 
it is the first which must give way. Every act of 
Parliament must be considered with reference to 
the state of the law subsisting when it came into op¬ 
eration and when it is to be applied; it cannot other¬ 
wise be rationally construed. Every act is made 
either for the purpose of making a change in the 
law, or for the purpose of better declaring the law, 
and its operation is not to be impeded by the mere 
fact that it is inconsistent with some previous en¬ 
actment/ ’ Dean and Chapter of Ely v. Bliss, 5 
Beav. 574. 

The Court in 'Gulf States Steel Co . v. United States, 
287 U. S., at 45; 77 L. Ed. at 157, stated: 

“When possible every statute should be ration¬ 
ally interpreted with the view of carrying out the 
legislative intent.” 

“Black on Interpretation of Laws,” in reference to 
implied repeals, says.: 

“Even where there is no direct repugnancy or 
inconsistency between the earlier and later law, 
there may in some cases be an implied repeal.” 

In Bodice v. Mayor, etc., of Jersey City, 40 N. J. Law 
257, the Court said: 

“Every statute must be considered according to 
what appears to have been the intention of the leg¬ 
islature, and even though two statutes relating to the 
same subject he not, in terms, repugnant or incon- 
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sistent, if the later statute is clearly intended to 
prescribe the only rule which should govern th|e case 
provided for, it will be construed as repealing the 
original act.” 

. j 

The Court in Murdoch v. Memphis, 20 Wall. ^90, at 
616; 22 L. Ed. 429 at 437, in holding that Sectiop 2 of 
the Act of February 5, 1867 (14 Stats. 385), repealed by 
implication the 25th section of the Judiciary Act of 1789, 
stated: 

“The Act of 1867 has no repealing clause nor 
any express words of repeal. If there is any re¬ 
peal, therefore, it is one of implication. The dif¬ 
ferences between the two sections are of two classes, 

i 7 

namely: the change or substitution of a few (words 
or phrases in the latter for those used in the former, 
with very slight, if any, change of meaning, bnd the 
omission in the latter of twn important provisions 
found in the former. It will be perceived t)y this 
statement that there is no repeal by positive new 
enactments inconsistent in terms with the old law. 
It is the words that are w’holly omitted in tjie new 
statute which constitute the important featurb in the 
questions thus propounded for discussion.”! 

! 

This decision was approved in United States y. Aujf- 
mordt, 122 U. S. 209; 30 L. Ed. 1185, holding thkt Sec¬ 
tion 12 of the Act of June 22, 1874, repealed R. js. Sec¬ 
tion 2864, respecting forfeiture under the Revenue Law. 

It was cited with approval in the Paquete Eabana, 
175 U. S. 677, at 684; 44 L. Ed. 320, at 323, w T h<^re Mr. 
Justice Gray stated the rule as follows: 

“As was long ago said by Chief Justice Mar¬ 
shall, 4 the spirit as well as the letter of a statute must 
be respected, and wdiere the v T hole context of jthe law 
demonstrates a particular intent in the legislature 
to effect a certain object, some degree of implication 
may be called in to aid that intent. ’ Durou&seau v. 
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United States, 6 Cranch 307, 314, 3 L. Ed. 232, 234.” 

D. C. v. Hutton, 143 U. S. 27; 36 L. Ed. 60, at 62 

(affirming.Apps. D. C.; 19 W. L. R. 3S6), 

seems conclusive in the case at bar that the Act of June 
14, 1934, repealed by implication, at least pro tanto, the 
conflicting former acts. 

This case held that Section 354 of the Revised Stat¬ 
utes of the United States relating to the District of Co¬ 
lumbia, prescribing the qualifications of persons eligible 
for appointment on the police force, was repealed by the 
Act of June 11, 187S (20 Stat. at L. 102). 

It also held where two acts are repugnant in any 
of their provisions, the later Act, without any repealing 
clause, operates to the extent of the repugnancy as a 
repeal of the first, and the Court said: 

“We are not unmindful of the rule that repeals 
by implication are not favored. But there is another 
rule of construction equally sound and well settled 
which we think applies to this case. Stated in the 
language of this court in United States v. Tynen, 78 
U. S. 11 Wall. 88, 92 (20:153,154), it is this: ‘When 
there are two acts on the same subject, the rule is 
to give effect to both if possible. But if the two are 
repugnant in any of their provisions, the latter Act, 
without any repealing clause, operates to the extent 
of the repugnancy as a repeal of the first; and even 
where two acts are not in express terms repugnant, 
yet if the latter Act covers the whole subject of the 
first, and embraces new provisions, plainly showing 
that it was intended as a substitute for the first Act, 
it will operate as a repeal of that Act.’ See also 
Murdock v. Memphis, 87 U. S. 20 Wall. 590, 617 
(22:429,437); Tracy v. Tuffly, 134 U. S. 206, 223 (33: 
879, 884); Fisk v. Henarie, 142 U. S. 459 (35:1080).” 

This case was approved in Gibson v. United States, 
194 U. S. 192, and Callm v. D. C., 43 App. D. C. 341. 
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Compare United States v. Cannon, 289 U. $. 159; 
77 L. Ed. 1096. j 

Branham v. Long, 78 Va. 352, held that a general law 
is repealed by implication by an amendment to a city 
charter as to the length of time of Commissioners of 
Revenue, which latter is a special law; a special law re¬ 
peals a general law. 

I 

1 

But as held and said by Chief Justice Whit£ in Ex 
Parte United States, 226 U. S. 420 at 424 ; 57 L. Ed. 281 
at 284: 

I 

“When the issue is thus narrowed, solution is 
readily reached by the application of the eleipentary 
rule that a special and particular statutory provision 
affording a remedy for particular and specific cases 
is not repealed by a general law unless thb repeal 
be express or the implication to that end be irre¬ 
sistible. Petri v. F . E. Creelman Lumber fio., 199 
U. S. 487, 497, 50 L. Ed. 281, 286, 26 Sup. Ct. Rep. 
133.” j 

xlppellees cite United States v. Congress Construc¬ 
tion Co., 222 U. S. 198, 56 L. Ed. 163, which hjeld that 
suits by the United States under the Heard Act must 
be brought in the district where the contract \jould be 
performed, although the act seemingly restricted only 
suits by the contractor to such district as the act (33 
Stats. 812) provided: | 

i 

“ * * * be furnished with a certified copy of said 
contract and bond, upon which he or they shall have 
a right of action, and shall be, and are hereby, au¬ 
thorized to bring suit in the name of thd United 
States in the circuit court of the United States in the 
district in which said contract was to be performed 
and executed, irrespective of the amount ih contro¬ 
versy in such suit, and not elsewhere, for hii or their 
use.” 
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The 1 Court not only held that such suits must be 
brought in such district by the United States, but also 
held that process could be sent to other districts for serv¬ 
ice, notwithstanding the statutes relied on by appellees 
here and parties there seemingly prohibited and pre¬ 
vented such sending of summonses and it also held that 
such statutes were repealed by implication pro tanto by 
the provision in the Heard Act as follows: 

“Provided further, That in all suits instituted 
under the provisions of this Act such personal no¬ 
tice of the pendency of such suits, informing them 
of their right to intervene as the court may order, 
shall be given to all known creditors, and in addi¬ 
tion thereto notice of publication in some newspaper 
of general circulation, published in the State or town 
where the contract is being performed, for at least 
three successive weeks, the last publication to be at 
least three months before the time limited therefor.’’ 

The appellees quote from Robinson v. Labor Board, 
268 U. S. 619; 69 L. Ed. 1119, as follows: 

“There is no power in the Federal law to or¬ 
der actual personal service of process beyond its ter¬ 
ritorial jurisdiction.” 

But that decision was prior to the Declaratory Judg¬ 
ment Act of June 14, 1934, which specifically gave the 
Federal Courts full and unlimited “power” in the cases 
provided for therein. 

This was the clear intention of Congress by chang¬ 
ing the bill as set out in appellant’s main brief, and by 
making it different from the National Uniform Declara¬ 
tory Judgment Act. 

This is evident by applying the principles quoted 
from Chief Justice Marshall and other judges above. 

Appellees quote Harrell v. American Home Mori- 
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gage Co., 161 Tenn. 646; 32 S. W. 2nd 1023; 288 U. js. 260, 
that the Court cannot make a declaration unless j all in¬ 
terested parties are before the Court, but that wa^ under 
a different and limited statute. 

Such an argument applied to the Federal Adt must 
assume or concede that Congress intended to, aijid did, 
enable the plaintiff to bring in all interested parties, as 
appellants have done here, or that the act is practically 
a nullity. The construction of the Heard Act abbve au¬ 
thorizes bringing of these appellees into this Cqurt as 
was done in the case at bar. 

For if the Declaratory Judgment Act has the ef¬ 
fect ascribed to it by Congressman Dennison, it| would 
be practically impossible to serve all interested parties 
in any important case in the same district, especially in 
many cases where Government officials in Washington 
would be necessary parties in construing Federal stat¬ 
utes and can be only sued in Washington. 

Congressman Dennison’s statement clearly indicates 
what Congress intended. 

I 

Oleson v. Green and L. P. R. Co., 36 Wis. 3^3, held 
that a statute containing words “any other law of this 
state” does not refer to future laws and it can [be and 
is repealed by implication. 

! 

Swinney v. Fort Wayne, etc., Railroad Co., 159 Ind. 
205, held that where two acts are enacted at thje same 
session the latter act must prevail. 

j 

Wood v. United States, 16 Peter 342; 10 L. ijld. 987, 
held a revenue law can be repealed by implication pro 
tanto. See Kose’s notes on this case at page 689. 

Putnam v. Rucln, 54 Fed. 216. Can repeal pro tamto . 
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REPLY TO APPELLEE ICKES. 

United States v. Morrison, 240 U. S. 192, held ad¬ 
ministrative officers cannot grant power or rights until 
statutes directing their acts are complied with; titles 
do not pass in praesenti under the Act; consequently in 
case at bar Respondent Ickes’ predecessors could not 
pass title or valid patents until all acts and treaties were 
complied with. This case and the following three cases 
were cited and followed by Respondent Ickes January 
24, 1935, in United States v. California and Standard 

Oil Company, No. Sacramento 021879; .... L. D.. 

holding no title passed to California for Elk Hill oil 
lands under the Acts involved therein, and the secretary 
still had jurisdiction of the land. 

As in the above cases and in Mullins v. United States, 
118 U. S. 271, and others, the Court held that no title 
passed to mineral lands that were patented or granted 
contrary to the mineral land statutes prior to 1846 and 
since, therefore, the Mexican law prohibiting grants of 
mineral lands recognized by the treaty and act of March 
3, 1851, should be upheld and all so-called grants, con¬ 
firmations and/or patents in violation thereof should be 
held and declared absolutelv null and void on their face 
and issued without any authority or jurisdiction. 

To same effect are Mining Co. v. Consolidated Min¬ 
ing Co., 102 U. S. 167; Hydenfeldt v. Daney Gold, etc., Co., 
93 IT. S. 634; and Sherman v. Buich, 93 U. S. 209, which 
last case held a void patent under 6th and 7th sections of 
Act of March 3,1853 (10 Stats. 246), and the pre-emption 
law of 1841 could be attacked by third parties at law 
without going into equity. 

In West v. Standard Oil Company, 278 U. S. 218 at 
220; 73 L. Ed. 265 at 274, also cited in United States v. 
California, above, the Court, construing the same act 
and the secretary’s jurisdiction, said: 



‘ 4 Authority to determine as a fact that jknown 
mineral character of the lands falls naturally| to the 
Secretary as ‘the supervising agent of the govern¬ 
ment to do justice to all claimants and preserve the 
rights of the people of the United States’ to public 
lands. Kniglit v. United Land Asso., 142 U. IS. 161, 
178, 35 L. Ed. 974, 980, 12 Sup. Ct. Rep. 25$. But 
that authority does not carry the power to relinquish 
the jurisdiction of the Department over tbje land 
without determining, as a fact, that it was non¬ 
mineral at the time of the approval of the turvey. 
Compare Work v. Louisiana, 269 U. S. 250, 261, 70 
L. Ed. 259, 265, 46 Sup. Ct. Rep. 92. The| broad 
power of control and supervision conferred upon 
the Secretary ‘does not clothe him with any dis¬ 
cretion to enlarge or curtail the rights |of the 
grantee, nor to substitute his judgment for the will 
of Congress as manifested in the granting act’. 
Payne v. Central P. R. Co., 255 U. S. 228, 236, 65 
L. Ed. 598, 602, 41 Sup. Ct. Rep. 314. See al^o Bur- 
fenning v. Chicago, St. P. M. & 0. R. Co., 163 U. S. 
321, 41 L. Ed. 175, 16 Sup. Ct. Rep. 1018; Daniels v. 
Wagner, 237 U. S. 547, 558, 59 L. Ed. 110?, 1106, 
L. R. A. 1916A, 1116, 35 Sup. Ct. Rep. 740, Ann. 
Cas. 1717A, 40. To read into the legislation^, under 
such circumstances, authority to pass upbn the 
state’s claim of right to the land, regardlesfe of its 
known mineral character, would create, by implica¬ 
tion, a power in direct contravention of the ex¬ 
pressed intention of Congress that mineral lands 
were not granted to the state. Thus, the Sebretary 
would be constituted an agent rather for relinquish¬ 
ing than for preserving the rights of the United 
States in the public lands. See Shaw v. Kellogg, 
170 U. S. 312, 337, 338, 42 L. Ed. 1050, 1059, 1069, 
18 Sup. Ct. Rep. 632. 

“When Secretary Pall undertook to determine, 
not as a fact whether the land was known to be min¬ 
eral in 1903, but as a proposition of law that, be¬ 
cause of other conceded facts, the company’s title 
had become unassailable, he acted without authority; 
and the order of dismissal based thereon did not re- 
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move the land from the jurisdiction of the Depart¬ 
ment. 

Reversed/ ’ 

It is alleged as a human and physical impossibility 
for Henry Hancock to have made and prepared the many 
surveys 1 the records state he made and completed with¬ 
in the time the records indicate the work was done (R., 
8); the 72 surveys would require three years’ work to 
properly and honestly do it, yet Hancock made and filed 
his so-called 72 surveys and reports within 4 months be¬ 
tween September 1, 1858, and January 1, 1859. 

All of this appears in the records of the Commis¬ 
sion, the District Court and the Interior Department. 

This fraud on the records is sufficient to give the 
Court jurisdiction and to require a decision under Burke 
v. Southern Pacific, 234 U. S. 669; 58 L. Ed. 1527, and 
it also shows that there was not such a compliance with 
the law by the Department and the Land Office as has 
taken the case out of the Department under the above 
decisions. 

United States v. Morse, 218 U. S. 493; 54 L. Ed. 
1123, held that the Supreme Court of the District of Co¬ 
lumbia not only has all the powers given it under the 
statute, but also has all the powers of a general court of 
equity at the time of the revolution. 

In Hary v. United Electric Coal Co., 8 F. Supp. 655, 
and Progressive Miners’ Union v. Peabody Coal Co., 7 
F. Supp. 340, as stated by Judge Wham, who decided both 
cases, there was no interstate commerce question in¬ 
volved and no question involved under any Federal stat¬ 
ute except the National Recovery Act, which by its very 
terms,i restricted its application to interstate commerce 
matters. As no interstate commerce was involved in 
the issue the National Recovery Act was not applicable 
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and there being no rights claimed nnder any othqr Fed¬ 
eral Acts, there was no Federal question involved for 
any United States Court; the National Recovery Act in 
terms specifically restricts injunctions to applications 
made by the Attorney General. 

i 

In Maese v. Hermann, 17 App. D. C. 53, the pbwer of 
the District of Columbia courts to enjoin in lapd mat¬ 
ters was recognized, although on the merits in thit case, 
it was held that the plaintiff was not entitled ty an in¬ 
junction; that was a case of irregularity and not of 
void patent. 


It was held in League v. Egery, 65 U. S. 264}; 16 L. 
Ed. 655, that a Mexican grant was void unless issued 
with the consent of the National or Federal Executive 
power of Mexico, where it was within 10 league^ of the 
sea coast. 


Wilson v. Mason, 1 Cranch 45; 2 L. Ed. 29, h^ld that 
notice of an illegal act will not make it valid; that a 
survey in Kentucky in 1780 not founded on an ehtry is a 
void act and constitutes no title whatever; and land so 
surveyed remains public land and liable to be appropri¬ 
ated by anyone with a land warrant. 

United States v. Coronado , 255 U. S. 472, relied on 
by Appellee Ickes, did not hold that that case was a di¬ 
rect attack on a patent; in fact, they held it was a col¬ 
lateral attack, but Mr. Justice Holmes did state: 


4 ‘It was suggested that the bill might be re¬ 
garded as a direct attack upon the patent; but this 
probably was an afterthought, and, in any event, 
the attack would be too late,” citing the Act of 1891. 

All Mr. Justice Holmes said was purely obiter dic¬ 
tum and besides, the question of whether or not the gen- 
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era 1 statute of limitations applied to special patents or 
special acts such as Mexican grants, confirmations and 
patents under the Act of 1851 was not discussed; the 
distinction we insist upon was not considered. There is 
nothing in this obiter dictum that overrules the decisions 
cited in appellants ’ main brief holding that the statute 
of limitations does not apply to the patents under spe¬ 
cial statutes like the Act of March 3, 1851. 

Clearly the appellants are entitled to have the de¬ 
crees appealed from reversed and to have the declara¬ 
tion prayed for made. 

Respectfully submitted, 

MINOR HUDSON, 
RAYMOND M. HUDSON, 
Attorneys for Appellants . 

Washington, D. C., April l f 1935. 




